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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 97-056-8]

Mediterranean Fruit Fly; Removal of an
Area From Quarantine

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
Mediterranean fruit fly regulations by
removing all of the quarantined area in
Polk County, FL, from the list of
guarantined areas. We have determined
that the Mediterranean fruit fly has been
eradicated from this area and that
restrictions are no longer necessary.
This action relieves unnecessary
restrictions on the interstate movement
of regulated articles from this area.
DATES: Interim rule effective November
14, 1997. Consideration will be given
only to comments received on or before
January 20, 1998.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 97-056-8, Regulatory
Analysis and Development, PPD,
APHIS, suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 97-056—8. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 am. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: Mr.
Michael B. Stefan, Operations Officer,
Domestic and Emergency Operations,

PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1236, (301) 734—
8247; or e-mail:
mstefan@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:
Background

The Mediterranean fruit fly, Ceratitis
capitata (Wiedemann), is one of the
world’s most destructive pests of
numerous fruits and vegetables. The
Mediterranean fruit fly can cause
serious economic losses. Heavy
infestations can cause complete loss of
crops, and losses of 25 to 50 percent are
not uncommon. The short life cycle of
this pest permits the rapid development
of serious outbreaks.

The regulations in 7 CFR 301.78
through 301.78-10 (referred to below as
the regulations) restrict the interstate
movement of regulated articles from
quarantined areas to prevent the spread
of Medfly to noninfested areas of the
United States. Since an initial finding of
Medfly infestation in Hillsborough
County, FL, in June 1997, quarantined
areas have included all or portions of
Hillsborough, Manatee, Orange, Polk,
and Sarasota Counties, FL.

In an interim rule effective on June 6,
1997, and published in the Federal
Register on June 20, 1997 (62 FR 33537—
33539, Docket No. 97-056-2), we added
a portion of Hillsborough County, FL, to
the list of quarantined areas and
restricted the interstate movement of
regulated articles from that quarantined
area. In a second interim rule effective
onlJuly 3, 1997, and published in the
Federal Register on July 10, 1997 (62 FR
36976-36978, Docket No. 97-056-3), we
expanded the quarantined area in
Hillsborough County, FL, and added
areas in Manatee and Polk Counties, FL,
to the list of quarantined areas. In a
third interim rule effective on August 7,
1997, and published in the Federal
Register on August 13, 1997 (62 FR
43269-43272, Docket No. 97-056-4), we
further expanded the quarantined area
by adding new areas in Hillsborough
County, FL, and an area in Orange
County, FL, to the list of quarantined
areas. In that third interim rule, we also
revised the entry for Manatee County,
FL, to make the boundary lines of the
guarantined area more accurate. In a
fourth interim rule effective on
September 4, 1997, and published in the
Federal Register on September 10, 1997
(62 FR 47553-47558, Docket No. 97—

056-5), we quarantined a new area in
Polk County, Fl, and an area in Sarasota
County, FL. In a fifth interim rule
effective on October 15, 1997, and
published in the Federal Register on
October 21, 1997 (62 FR 54571-54572,
Docket No. 97-056-7), we removed all
or portions of the quarantined areas in
Hillsborough, Manatee, Orange, Polk,
and Sarasota Counties, FL, from the list
of quarantined areas.

We have determined, based on
trapping surveys conducted by the
Animal and Plant Health Inspection
Service (APHIS) and Florida State and
county agency inspectors, that the
Medfly has been eradicated from Polk
County, FL. The last finding of the
Medfly thought to be associated with
the infestation in this area occurred on
August 28, 1997. Since then, no
evidence of infestation has been found
in Polk County, FL. We are, therefore,
removing Polk County, FL, from the list
of areas in § 301.78-3(c) quarantined
because of the Medfly. A portion of
Hillsborough County, FL, remains
guarantined.

Immediate Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that there is good cause for
publishing this interim rule without
prior opportunity for public comment.
The area in Florida affected by this
document was quarantined to prevent
the Medfly from spreading to
noninfested areas of the United States.
Because the Medfly has been eradicated
from this area, and because the
continued quarantined status of this
area would impose unnecessary
regulatory restrictions on the public,
immediate action is warranted to relieve
restrictions.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make this rule effective upon
signature. We will consider comments
that are received within 60 days of
publication of this rule in the Federal
Register. After the comment period
closes, we will publish another
document in the Federal Register. It
will include a discussion of any
comments we receive and any
amendments we are making to the rule
as a result of the comments.
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Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

This interim rule amends the Medfly
regulations by removing an area in Polk
County, FL, from quarantine for Medfly.
This action affects the interstate
movement of regulated articles from this
area. There are approximately 31 small
entities that could be affected, including
7 fruit stands, 10 food stores, 1
transporter, 9 commercial growers, and
4 processing plants.

These small entities comprise less
than 1 percent of the total number of
similar small entities operating in the
State of Florida. In addition, most of
these small entities sell regulated
articles primarily for local intrastate, not
interstate movement, and the sale of
these articles would not be affected by
this interim rule.

Therefore, this action should have a
minimal economic effect on the small
entities operating in the area of Polk
County that has been quarantined
because of Medfly. We anticipate that
the economic impact of lifting the
guarantine, though positive, will be no
more significant than was the minimal
impact of its imposition.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, 7 CFR part 301 is
amended as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 147a, 150bb, 150dd,
150ee, 150ff, 161, 162, and 164-167; 7 CFR
2.22,2.80, and 371.2(c).

2.In 8301.78-3, paragraph (c), the
entry for Florida is revised to read as
follows:

§301.78-3 Quarantined areas.

* * * * *

(C) * * %
FLORIDA

Hillsborough County. That portion of
Hillsborough County beginning at the
intersection of I-75 and the
Hillsborough/Pasco County line; then
west along the Hillsborough/Pasco
County line to the section line dividing
sections5and 6, T. 27 S., R. 18 E.; then
south along the section line dividing
sections5and 6, T. 27 S.,R. 18 E. to
Veterans Expressway; then south along
Veterans Expressway to Erhlich Road;
then west along Erhlich Road to Gunn
Highway; then north along Gunn
Highway to Mobley Road; then west
along Mobley Road to Racetrack Road;
then southwest along Racetrack Road to
the Pinellas/Hillsborough County line;
then south along the Pinellas/
Hillsborough County line to 1-275; then
east along 1-275 to the western most
land mass at the eastern end of the
Howard Franklin Bridge; then along an
imaginary line along the shoreline of the
Old Tampa Bay, Tampa Bay, and
Hillsborough Bay (including the
Interbay Peninsula, Davis Island,
Harbour Island, Hooker’s Point, and Port
Sutton) to the northern shoreline of the
Alafia River’s extension; then east along
the northern shoreline of the Alafia
River to 1-75; then north along 1-75 to
the point of beginning.

Done in Washington, DC, this 14th day of
November 1997.

Craig A. Reed,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 97-30506 Filed 11-19-97; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Parts 416 and 457

Pea Crop Insurance Regulations; and
Common Crop Insurance Regulations,
Green Pea Crop Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) finalizes specific
crop provisions for the insurance of
green peas. The provisions will be used
in conjunction with the Common Crop
Insurance Policy Basic Provisions,
which contain standard terms and
conditions common to most crops. The
intended effect of this action is to
provide policy changes to better meet
the needs of the insured, separate green
peas and dry peas into separate crop
insurance provisions, include the
current pea crop insurance regulations
with the Common Crop Insurance
Policy for ease of use and consistency of
terms, and to restrict the effect of the
current pea crop insurance regulations
to the 1997 and prior crop years.
EFFECTIVE DATES: December 22, 1997.
FOR FURTHER INFORMATION CONTACT:
Louise Narber, Insurance Management
Specialist, Research and Development,
Product Development Division, Federal
Crop Insurance Corporation, United
States Department of Agriculture, 9435
Holmes Road, Kansas City, MO 64131,
telephone (816) 926-7730.

SUPPLEMENTARY INFORMATION:
Executive Order No. 12866

The Office of Management and Budget
(OMB) has determined this rule to be
exempt for the purposes of Executive
Order No. 12866, and, therefore, this
rule has not been reviewed by OMB.

Paperwork Reduction Act of 1995

Under the Paperwork Reduction Act
of 1995 [44 U.S.C. chapter 35],
collections of information have been
approved by the Office of Management
and Budget (OMB) under control
number 0563-0053.

Unfunded Mandates Reform Act of
1995

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. This rule contains no Federal
mandates (under the regulatory
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provisions of title Il of the UMRA) for
State, local, and tribal governments or
the private sector. Therefore, this rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Executive Order No. 12612

It has been determined under section
6(a) of Executive Order No. 12612,
Federalism, that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. The provisions contained
in this rule will not have a substantial
direct effect on states or their political
subdivisions, or on the distribution of
power and responsibilities among the
various levels of government.

Regulatory Flexibility Act

This regulation will not have a
significant economic impact on a
substantial number of small entities.
The amount of work required of
insurance companies will not increase
because the information used to
determine eligibility is already
maintained at their office and the other
information required is already being
gathered as a result of the present
policy. No additional actions are
required as a result of this action on the
part of either the producer or the
reinsured company. Additionally, the
regulation does not require any action
on the part of the small entities than is
required on the part of the large entities.
Therefore, this action is determined to
be exempt from the provisions of the
Regulatory Flexibility Act (5 U.S.C.
605), and no Regulatory Flexibility
Analysis was prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order No. 12372

This program is not subject to the
provisions of Executive Order No.
12372, which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order No. 12988

This final rule has been reviewed in
accordance with Executive Order No.
12988 on civil justice reforms. The
provisions of this rule will not have a
retroactive effect prior to the effective
date. The provisions of this rule will
preempt State and local laws to the
extent such State and local laws are
inconsistent herewith. The
administrative appeal provisions
published at 7 CFR part 11 must be

exhausted before any action for judicial
review may be brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

National Performance Review

This regulatory action is being taken
as part of the National Performance
Review Initiative to eliminate
unnecessary or duplicative regulations
and improve those that remain in force.

Background

On Thursday, May 1, 1997, FCIC
published a proposed rule in the
Federal Register at 62 FR 23680 to add
to the Common Crop Insurance
Regulations (7 CFR part 457), a new
section, 7 CFR 457.137, Green Pea Crop
Insurance Provisions. The new
provisions will be effective for the 1998
and succeeding crop years. These
provisions will replace and supersede
the current provisions for insuring green
peas found at 7 CFR part 416 (Pea Crop
Insurance Regulations). FCIC also
amends 7 CFR part 416 to limit its effect
to the 1997 and prior crop years.

Following publication of the proposed
rule, the public was afforded 30 days to
submit written comments and opinions.
A total of 58 comments were received
from an insurance service organization,
a reinsured company, a crop insurance
agent, and a food corporation. The
comments received, and FCIC’s
responses are as follows:

Comment: An insurance service
organization recommended that several
definitions common to most crops be
put into the Basic Provisions.

Response: The Basic Provisions,
which are currently in the regulatory
review process, will include definitions
of commonly used terms, and this rule
will be revised to delete these
definitions when the Basic Provisions
are published as a final rule.

Comment: An insurance service
organization recommended that the
sentence in the definition of “bypassed
acreage’ that states ‘‘Bypassed acreage
upon which an indemnity is payable
will be considered to have a zero yield
for Actual Production History (APH)
purposes” be deleted since it is
addressed elsewhere and does not
belong in the definition.

Response: FCIC has deleted the
second sentence from, and revised, the
definition of bypassed acreage.
Provisions have been added in section

3 to explain bypassed acreage when
determining approved yield.

Comment: An insurance service
organization questioned whether dry
pea varieties were shell type or pod type
peas.

Response: The definition of green
peas specifies that it may be shell or pod
type. The definition of “dry peas’ has
been revised to clarify the distinction
between green and dry peas.

Comment: An insurance service
organization recommended that the
definition of “final planting date” be
revised to delete the phrase “for the full
production guarantee’ since the late
planting provisions are not applicable.

Response: The proposed
recommendation has not been made
because late planting coverage will be
available if allowed by the Special
Provisions and the producer provides
written approval from the processor by
the acreage reporting date that it will
accept the production from the late
planted acreage.

Comment: An insurance service
organization and a reinsured company
expressed concern with the definition of
**good farming practices” which makes
reference to “cultural practices
generally in use in the county * * *
recognized by the Cooperative State
Research, Education, and Extension
Service as compatible with agronomic
and weather conditions in the county.”
The commenters questioned whether
cultural practices that are not explicitly
recognized (or possibly known) by the
Cooperative State Research, Education,
and Extension Service might exist. The
commenters indicated that the term
“‘county” in the definition of “‘good
farming practice” should be changed to
“‘area.” The insurance service
organization also recommended adding
the word ““‘generally” before ““recognized
by the Cooperative State Research,
Education, and Extension Service
* * *.”

Response: The Cooperative State
Research, Education, and Extension
Service (CSREES) recognizes farming
practices that are considered acceptable
for producing green peas. If a producer
is following practices currently not
recognized as acceptable by the
CSREES, such recognition can be sought
by interested parties. Use of the term
“generally” will only create an
ambiguity and make the definition more
difficult to administer. Although the
cultural practices recognized by the
CSREES may only pertain to specific
areas within a county, the actuarial
documents are on a county basis.
Therefore, no change has been made.

Comment: An insurance service
organization questioned if the definition
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of ““peas’” was intended to include both
“dry” and ‘‘green’’ peas.

Response: The definition of “‘peas”
includes both green and dry peas. The
definition of ““peas” has been revised to
include green or dry peas.

Comment: An insurance service
organization recommended that the
definition of “replanting” be clarified by
inserting ‘““green pea’’ between the last
two words (“‘successful’” and ““crop’’) of
the sentence.

Response: To be consistent with
language contained in the proposed rule
of the Basic Provisions, FCIC has
revised the definition to clarify that
“replanting” is performing the cultural
practices necessary to prepare the land
to replace the seed of the damaged or
destroyed crop and then replacing the
seed in the insured acreage.

Comment: An insurance service
organization recommended that section
2(c) of the proposed rule clarify whether
optional units are available if the
processor contract stipulates the number
of contracted acres, or only if the
contract does not specify an amount of
production.

Response: FCIC agrees and has
amended section 2(a) to clarify that for
processor contracts that stipulate a
specific amount of production to be
delivered, the basic unit will consist of
all acreage planted to the insured crop
in the county that will be used to fulfill
the processor contract, and optional
units will not be established. The
language in section 2 has also been
revised and reformatted to clearly state
the requirements for both the acreage
based and production based processor
contracts.

Comment: An insurance service
organization, a reinsured company, an
insurance agent, and a food corporation
recommended that unit division by
green pea type remain as an option. The
commenters stated that: (1) Unit
division by early, mid and late-season
green peas is the only unit division
option available in many areas other
than share or farm serial number; (2) it
would complicate loss adjustment if a
claim on an early-season variety had to
be deferred until the late-season variety
was harvested; (3) productivity varies
between types (as has been defined as
requiring a specific amount of heat units
for maturity during a normal growing
season); and (4) growing early and late-
season green peas are two separate
operations. The early-season green peas
are planted in April and early May and
thrive on the cooler temperatures. They
are harvested in June and avoid the heat
of early summer. This early harvest
allows the producer the option of
planting a full season crop after the peas

are harvested. The early-season peas are
lower yielding and are priced less on
processor contracts. Late-season green
peas are full season, higher yielding,
and priced much higher to allow the
producer a return competitive with
other full season crops.

Response: As new varieties of green
peas have been developed and the
original types intermixed, it has become
more and more difficult to define the
type of green pea into which a variety
falls. Due to the need for consistency
among regions and crops, FCIC has
determined to delete units by type for
early, mid, and late season green peas or
by planting date.

Comment: An insurance service
organization and a reinsured company
guestioned the distinction between
“shell” and “pod” type peas and
guestioned what would be
accomplished by providing optional
units by shell or pod type peas. The
commenter also asked how shell and
pod type peas will be identified.

Response: Shell type peas are defined
as green peas that are shelled prior to
eating, canning, or freezing. Pod type
peas are defined as green peas intended
to be eaten without shelling (e.g., snap
peas, snow peas, and Chinese peas). Pod
type and shell type peas are grown for
a different purpose and a different
market. Because of the clear distinction
between these types of peas, the
provisions have been amended to allow
optional unit division for shell type and
pod type green peas.

Comment: An insurance service
organization and a reinsured company
expressed concern that FSA has
consolidated all land under the same
ownership into one Farm Serial Number
wherever possible in the Northeast
states, which serves as a deterrent to the
purchase of buy-up coverage by the
larger, successful producer.

Response: Depending on the
processor contract terms, optional units
are available by section, section
equivalent, FSA Farm Serial Number,
irrigated and non-irrigated practice, or
by shell type and pod type green peas.

Comment: An insurance service
organization recommended revising
section 2(f)(1) of the proposed rule to
read ““You must have provided records
by the production reporting date, which
can be independently verified, * * *.”
They stated that this would eliminate
the potential for misinterpretation that
the policyholder qualifies for separate
optional units simply by listing them on
the acreage report and having records
available at home.

Response: Producers do not have to
provide records by the production
reporting date. Producers report

production and acreage information by
the production reporting date and only
provide records which can be
independently verified when requested
by the insurance provider. Therefore, no
change has been made.

Comment: A reinsured company
questioned whether verification of
production from an optional unit using
“measurement of stored production,” as
specified in section 2(f)(3) of the
proposed rule applies to green peas.

Response: Green peas are not put into
storage before processing. Therefore,
FCIC has removed this provision.

Comment: An insurance service
organization recommended removal of
the opening phrase in section 2(f)(4)(ii)
of the proposed rule that states “In
addition to, or instead of, establishing
optional units by section, section
equivalent or FSA Farm Serial Number,
* * *7 since section 2(f)(4) of the
proposed rule specifies that “Each
optional unit must meet one or more of
the following criteria, * * *.”

Response: FCIC agrees and has
revised section 2(b)(5) of the final rule
accordingly.

Comment: An insurance service
organization questioned if the standard
language in section 3(a) of the proposed
rule which allows the producer to select
only one price election for all the green
peas in the county insured under this
policy unless the Special Provisions
provide different price elections by
type, in which case the producer may
select one price election for each green
pea type designated in the Special
Provisions, refers to the current early,
mid, and late-season types or to the
shell and pod types specified in the
proposed rule. They also emphasized
that the price election for green peas is
a percentage of the contract price. As
some producers contract with more than
one processor, the contract prices may
be different, and it would not be
possible to limit them to one “price” by
type, only to one “‘percentage.”

Response: FCIC agrees and has
revised section 3(a) to specify
percentages.

Comment: An insurance service
organization recommended that the
provision in section 3(b) of the proposed
rule, that addressed the weight of the
shelled peas as the basis for loss
adjustment calculations, APH yields,
and the guarantee, be moved to section
12(c)(2).

Response: FCIC believes that the
provisions in section 3(b) of the
proposed rule are being misinterpreted.
The harvesting equipment removes the
peas from the pods of shell type peas
prior to delivery to the processor. In
addition, the APH yield and guarantee
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are based on the yield after the
tenderometer reading, grade factor, or
sieve size is taken into consideration.
Therefore, section 3(b) of the proposed
rule has been deleted.

Comment: An insurance service
organization stated that February 15
seems early for the cancellation and
termination dates for Delaware and
Maryland. They stated that the date
table has a March 15 sales closing date
for these states and questioned if the
1998 date would be a month earlier and,
if so, why.

Response: The sales closing date
contained in the Special Provisions for
these states was February 15 for the
1996 and 1997 crop years, not March 15.
That date is set by statute. The
cancellation and termination dates for
all crops are being changed to
correspond with the sales closing date.
Therefore, no change has been made.

Comment: An insurance service
organization stated that language in
section 6 requiring the producer to
provide a copy of the processor contract
no later than the acreage reporting date
could provide a loophole by allowing
producers to wait until acreage
reporting time to decide if they want
coverage.

Response: There is no evidence that
allowing the producer to provide a copy
of the processor contract as late as the
acreage reporting date has resulted in
producers waiting to decide until the
acreage reporting date if they want
coverage. Green pea producers usually
have a processor contract in-force by the
final planting date. The requirement to
provide a copy of the processor contract
with the acreage report is convenient for
the producer. Therefore, no change has
been made.

Comment: An insurance service
organization questioned whether any
processor contract would allow
interplanted green peas or green peas
planted into an established grass or
legume. The commenter further
indicated that consideration should be
given to inserting the language in
section 7(a)(4) of the proposed rule into
the Basic Provisions.

Response: FCIC agrees that processing
green peas has seldom, if ever, been
interplanted with another crop or
planted into an established grass or
legume. However, production practices
are constantly evolving. FCIC chooses to
retain the provisions of section 7(a)(3) of
the final rule to accommodate such
developments if they should occur. In
addition, the interplanted language is
not consistent among the crop policies
and, therefore, will be retained in the
crop provisions.

Comment: An insurance service
organization indicated that language in
section 7(b) that states “You will be
considered to have a share in the
insured crop if, under the processor
contract, you retain possession of the
acreage on which the green peas are
grown, * * *’ suggests that only a
landlord would have a share in the
insured crop. The commenter
guestioned whether the provision in
section 7(b) is already covered in
sections 7(a)(1) and (3) of the proposed
rule.

Response: The language in section
7(b) was intended to cover producers
who have a crop share agreement, rent,
or own acreage. The word ““possession”
has been changed to ““control’ for
clarification. Section 7(a) specifies
requirements for insurance coverage on
the crop, while section 7(b) specifies
requirements for an insurable share in
the crop. Therefore, both provisions are
necessary.

Comment: An insurance service
organization and a reinsured company
questioned whether the provision in
section 9(b), which states that the
insurance period ceases on the date
sufficient production is harvested to
fulfill the producer’s processor contract,
conflicts with the provision in section
12(a), that states ‘““We will determine
your loss on a unit basis.” The
commenters questioned whether
production to count from an appraisal
prior to harvest would be included
when determining fulfillment of the
processor contract. The insurance
service organization questioned whether
the insured would know when enough
production is harvested to fulfill the
processor contract. This commenter
asked if production exceeding the
contracted amount is considered
production to count for APH or loss
adjustment or whether the processor
settlement sheet is the only acceptable
record. The insurance service
organization noted that the provisions
in section 9(b) state “* * * the
insurance period ends when the
production delivered to the processor
equals the amount of production stated
in the green pea contract.” However, the
commenter questioned whether
“delivered to” is the same as “‘accepted
by’’ the processor.

Response: Section 9(b) does not
conflict with section 12(a). For
processor contracts based on a stated
amount of production, FCIC is only
insuring the contract amount and the
producer can only obtain basic units by
processor contract. Therefore, once the
contract is fulfilled, insurance ceases on
the unit and there is no payable loss. If
the contract is not fulfilled and there is

still unharvested production, any
insurable cause of loss is covered. With
respect to the issue of production from
appraised acreage, such production will
not count toward fulfillment of the
processor contract, although it may be
used to determine production to count
for the unit or the producer’s approved
yield if the acreage is not bypassed due
to an insurable cause of loss that renders
such production unacceptable to the
processor. With respect to when the
producer would know when the
processor contract was fulfilled, records
are kept as production is delivered to
the processor. Therefore, the producer
can determine when the contract was
fulfilled. All production from the unit,
including any excess of the amount
stated in the contract, will be
considered as production to count when
determining the producer’s approved
yield. For the purposes of loss
adjustment, the amount shown on the
settlement sheet, plus any appraised
production that was not bypassed due to
an insurable cause that rendered the
production unacceptable to the
processor, will be included as
production to count. FCIC has revised
section 9(b) to clarify that insurance
ceases when the contract is fulfilled if
the processor contract stipulates a
specific amount of production.

Comment: An insurance service
organization stated that September 15 is
too early for the end of insurance
coverage for dry peas and that the
change to September 30 must be
incorporated into the dry pea provisions
as well.

Response: The dry pea and green pea
provisions are now separate provisions
with different dates. The insured crop
under these provisions is green peas. If
the green peas will be harvested as dry
peas, insurance coverage will end on
September 30 but only if notice was
provided in accordance with section
11(d).

Comment: An insurance service
organization stated that they received
one comment stating that the provision
in section 10(a)(1)(ii) of the proposed
rule, which states that abnormally hot or
cold temperatures that result in
bypassed acreage because an
unexpected number of acres over a large
producing area are ready for harvest at
the same time, and the total production
is beyond the normal capacity of the
processor to timely harvest or process,
should be eliminated because it
provides a loophole that can easily be
abused when the processor has
contracted too many acres.

Response: The comment does reveal
an opportunity for an abuse. Therefore,
the provision has been clarified.
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Comment: An insurance service
organization questioned the provision in
section 10(a)(4), which states that
insurance is provided against “Plant
disease on acreage not planted to peas
the previous crop year * * *.”” The
commenter assumed this would apply
even if a rotation requirement was not
specified in the Special Provisions.

Response: This provision has been
revised to specify that insurance
coverage will be provided against plant
disease on acreage not planted to the
peas the previous crop year unless
provided for in the Special Provisions or
by written agreement, but not damage
due to insufficient or improper
application of disease control measures.

Comment: An insurance service
organization suggested changing the
wording in section 10(a)(8) to eliminate
the reference to 10(a)(1) through (7) and
state “Failure of the irrigation water
supply, if due to an insured cause of
loss.”

Response: Referencing 10(a)(1)
through (7) makes it clear that failure of
the irrigation water supply must be due
to these specific causes of loss.
Therefore, no change has been made.

Comment: An insurance service
organization questioned how the
provision in section 10(b)(1)(ii), which
states that insurance coverage is not
provided if acreage is bypassed based on
the availability of a crop insurance
payment, is to be enforced.

Response: The adjuster should be able
to make this determination based on
various factors such as if a harvest
pattern exists that clearly indicates the
processor is bypassing producers with
crop insurance coverage in favor of
producers without crop insurance even
though the quality of the crop is similar.
Language has been added to state that
an indemnity will be denied or have to
be repaid if it is determined that
bypassed acreage was due to the
availability of a crop insurance
payment.

Comment: An insurance service
organization questioned a discrepancy
between section 9(b) of the proposed
rule, which states that insurance ceases
on “The date you harvested sufficient
production to fulfill your processor
contract,” and section 10(b)(5) of the
proposed rule which states that loss of
production will not be insured if “*‘Due
to damage that occurs to unharvested
production after you deliver the
production required by the processor
contract.” The commenter indicated
that this provision is not necessary since
any damage occurring after delivery
would be outside the insurance period
as indicated in section 9(b).

Response: FCIC agrees with the
insurance service organization and has
deleted section 10(b)(5).

Comment: An insurance service
organization stated that the language in
section 11(c) does not address timely
notice if damage is discovered less than
15 days prior to harvest.

Response: FCIC has revised section
11(c) to clarify that an immediate notice
of loss is required if damage is
discovered within 15 days prior to
harvest or during harvest.

Comment: An insurance service
organization stated that section 12(b),
which explains how a claim is settled,
is too wordy and difficult to follow.

Response: This section has been
revised to clarify the settlement of
claims calculation, including the
addition of an example.

Comment: An insurance service
organization indicated that payments by
the processor for bypassed acreage
should be considered to have value to
count as is done with salvaged grains.

Response: There is nothing in this
policy which precludes a producer from
obtaining any other form of insurance
against losses as long as such insurance
is not under the Federal Crop Insurance
Act. Since the processor and producer
contribute to the unharvested acreage
pool, such payment will not be
considered when determining
production to count.

Comment: An insurance service
organization stated that section
12(c)(1)(iii) of the proposed rule should
not allow the insured to defer settlement
and wait for a later, generally lower,
appraisal, especially on crops that have
a short “‘shelf life.”

Response: A later appraisal will only
be necessary if the company and the
insured do not agree on the appraisal or
if the company believes that the crop
needs to be carried further. The
producer must continue to care for the
crop. If the producer does not continue
to care for the crop, the original
appraisal will be used. Therefore, no
change has been made.

Comment: A reinsured company and
an insurance service organization stated
that section 12(c)(2) of the proposed rule
which reads ‘“The amount of such
production will be determined by
dividing the dollar amount as required
by the contract for the quality and
quantity of the peas delivered to the
processor by the base contract price per
pound;” is difficult to understand.

Response: This provision which
specifies the “‘dollar amount as required
by the contract for the quality and
qguantity of the peas delivered to the
processor * * *” accounts for
variations in the contract price for the

tenderometer reading, grade factor, or
sieve size of the delivered peas. The
language has been clarified.

Comment: An insurance service
organization and a reinsured company
questioned if late and prevented
planting provisions would be available
for green peas. A crop insurance agent
and a food corporation stated that late
planting provisions should be available
for green peas. Green pea producers
plant according to heat units to provide
a planting and harvesting schedule so
that a processor can harvest uniformly
during the growing season. Current
varieties planted late can tolerate higher
temperature extremes and do not pose
unreasonable productivity risks nor
does it impact the processor’s ability to
timely harvest and process the green
peas. Producers need a good risk
management program.

Response: A late planting period for
green peas may be appropriate for some
growing areas. Therefore, section 13 is
revised to provide a late planting period
if allowed by the Special Provisions and
the insured provides written approval
from the processor by the acreage
reporting date that it will accept the
production from the late planted
acreage. Prevented planting provisions
will also be added if available in the
Basic Provisions.

Comment: An insurance service
organization and a reinsured company
recommended removal of the
requirement that written agreements be
renewed each year if there are no
significant changes to the farming
operation. The insurance service
organization stated that section 14(d)
should perhaps refer to the date
specified in the agreement instead of
limiting the agreement for one year. An
insurance service organization
recommended that section 14 be put
into the Basic Provisions.

Response: Written agreements are
intended to supplement policy terms or
permit insurance in unusual situations
that require modification of the
otherwise standard insurance
provisions. If such practices continue
year to year, they should be
incorporated into the policy or Special
Provisions. It is important to minimize
written agreement exceptions to assure
that the insured is well aware of the
specific terms of the policy. Therefore,
no change will be made to the
requirement that written agreements be
renewed each year. FCIC has proposed
that the Written Agreement provisions
be included in the Basic Provisions.

In addition to the changes described
above, FCIC has made minor editorial
changes and has amended Green Pea
Crop Insurance Provisions as follows:
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1. Amended and clarified the
paragraph preceding section 1 to
include the Catastrophic Risk Protection
Endorsement.

2. Section 1—Added a definition of
“approved yield,” and amended the
definitions of ““base contract price,”
“bypassed acreage,” ‘‘pod type,”
“processor,” *‘processor contract,”
“replanting,” and “shell type” for
clarity. The definition of “‘practical to
replant” is amended to clarify that it
will not be considered practical to
replant unless the acreage can produce
at least 75 percent of the approved yield
and the processor agrees in writing that
it will accept the production from the
replanted acreage. The definition of
“processor contract” is amended to
clarify that multiple contracts with the
same processor that specify amounts of
production will be considered as a
single processor contract unless the
contracts are for different types of green
peas.

3. Section 2—Removed the reference
to “written agreement’ in section 2(b) of
the proposed rule and added “written
agreement” in section 2(b)(5) of the final
rule to clarify which provisions may be
revised by written agreement.

4. Section 7—Removed section 7(a)(2)
of the proposed rule. This provision is
not necessary since section 7(a)(3) of the
proposed rule stated that the green peas
must be grown under, and in
accordance with, the requirements of a
processor contract. If grown under a
processor contract, the green peas will
be canned or frozen. Section 7(c) is
amended for clarity.

5. Section 9(a)(2)—Clarified that the
insurance period ends when the green
peas should have been harvested but
were not harvested.

6. Section 10—Amended section 10(a)
for clarity. Section 10(b) is reformatted
and amended for clarity. Also, removed
section 10(b)(3) of the proposed rule
which stated *“‘Due to green peas not
being timely harvested unless such
delay in harvesting is solely and directly
due to an insured cause of loss;”
because it is unnecessary.

7. Section 11—<Clarified that the
insured must give notice of loss within
3 days after the date harvest should
have started if the acreage will not be
harvested. The insured must also
provide documentation stating why the
acreage was bypassed.

8. Section 12—A new section 12(c)(3)
of the final rule is added to clarify that
appraised production will include all
harvested production from any other
insurable units that have been used to
fill the processor contract for a unit.
Section 12(d) of the proposed rule is

deleted because of duplication with
section 12(c)(2).

9. Section 14—Clarified that only
terms of this policy that are specifically
designated for the use of written
agreements may be altered by written
agreement if the listed conditions are
met.

List of Subjects in 7 CFR Parts 416 and
457

Crop insurance, Green pea, Pea crop
insurance regulations.

Final Rule

Accordingly, for the reasons set forth
in the preamble, the Federal Crop
Insurance Corporation hereby amends 7
CFR parts 416 and 457, as follows:

PART 416—PEA CROP INSURANCE
REGULATIONS FOR THE 1986
THROUGH 1997 CROP YEARS

1. The authority citation for 7 CFR
part 416 is revised to read as follows:

Authority: 7 U.S.C. 1506(l), 1506(p).

2. The part heading is revised to read
as set forth above.

3. The subpart heading ““Subpart-
Regulations for the 1986 and
Succeeding Crop Years” is removed.

4. Section 416.7 is amended by
revising the introductory text of
paragraph (d) to read as follows:

§416.7 The application and policy.
* * * * *

(d) The application is found at
subpart D of part 400, General
Administrative Regulations (7 CFR
400.37, 400.38). The provisions of the
Pea Insurance Policy for the 1986
through 1997 crop years are as follows:

* * * * *

PART 457—COMMON CROP
INSURANCE REGULATIONS;
REGULATIONS FOR THE 1994 AND
SUBSEQUENT CONTRACT YEARS

5. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(p).

6. Section 457.137 is added to read as
follows:

§457.137 Green pea crop insurance
provisions.

The Green Pea Crop Insurance
Provisions for the 1998 and succeeding
crop years are as follows:

FCIC policies:

UNITED STATES DEPARTMENT OF
AGRICULTURE
Federal Crop Insurance Corporation

Reinsured policies:

(Appropriate title for insurance provider)

Both FCIC and reinsured policies
Green Pea Crop Provisions

If a conflict exists among the policy
provisions the order of priority is as follows:
(1) the Catastrophic Risk Endorsement, if
applicable; (2) the Special Provisions; (3)
these Crop Provisions; and (4) the Basic
Provisions (§ 457.8) with (1) controlling (2),
etc.

1. Definitions.

Approved yield. The yield determined in
accordance with 7 CFR part 400, subpart G.

Base contract price. The price stipulated in
the processor contract for the tenderometer
reading, grade factor, or sieve size that is
designated in the Special Provisions, if
applicable, without regard to discounts or
incentives that may apply.

Bypassed acreage. Land on which
production is ready for harvest but the
processor elects not to accept such
production so it is not harvested.

Combining (vining). Separating pods from
the vines and, in the case of shell peas,
separating the peas from the pod for delivery
to the processor.

Days. Calendar days.

Dry peas. Green peas that have matured to
the dry form for use as food, feed, or seed.

FSA. The Farm Service Agency, an agency
of the United States Department of
Agriculture, or a successor agency.

Final planting date. The date contained in
the Special Provisions for the insured crop by
which the crop must initially be planted in
order to be insured for the full production
guarantee.

Good farming practices. The cultural
practices generally in use in the county for
the crop to make normal progress toward
maturity and produce at least the yield used
to determine the production guarantee and
are those required by the green pea processor
contract with the processing company, and
recognized by the Cooperative State
Research, Education, and Extension Service
as compatible with agronomic and weather
conditions in the county.

Green peas. Shell type and pod type peas
that are grown under a processor contract to
be canned or frozen and sold for human
consumption.

Harvest. Combining (vining) of the peas.

Interplanted. Acreage on which two or
more crops are planted in a manner that does
not permit separate agronomic maintenance
or harvest of the insured crop.

Irrigated practice. A method of producing
a crop by which water is artificially applied
during the growing season by appropriate
systems and at the proper times, with the
intention of providing the quantity of water
needed to produce at least the yield used to
establish the irrigated production guarantee
on the irrigated acreage planted to the
insured crop.

Nurse crop (companion crop). A crop
planted into the same acreage as another
crop, that is intended to be harvested
separately, and which is planted to improve
growing conditions for the crop with which
it is grown.

Peas. Green or dry peas.

Planted acreage. Land in which seed has
been placed by a machine appropriate for the
insured crop and planting method, at the
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correct depth, into a seedbed that has been
properly prepared for the planting method
and production practice. Peas must initially
be placed in rows. Acreage planted in any
other manner will not be insurable unless
otherwise provided by the Special Provisions
or by written agreement.

Pod type. Green peas genetically developed
to be eaten without shelling (e.g., snap peas,
snow peas, and Chinese peas).

Practical to replant. In lieu of the
definition of ““practical to replant” contained
in section 1 of the Basic Provisions, practical
to replant is defined as our determination,
after loss or damage to the insured crop,
based on factors including, but not limited to,
moisture availability, condition of the field,
time to crop maturity, and marketing
window, that replanting the insured crop
will allow the crop to attain maturity prior
to the calendar date for the end of the
insurance period. It will not be considered
practical to replant unless the replanted
acreage can produce at least 75 percent of the
approved yield, and the processor agrees in
writing that it will accept the production
from the replanted acreage.

Price election. In lieu of the definition of
“Price election” contained in section 1 of the
Basic Provisions, price election is defined as
the price per pound stated in the processor
contract (contracted price) for the
tenderometer reading, grade factor, or sieve
size contained in the Special Provisions.

Processor. Any business enterprise
regularly engaged in canning or freezing
green peas for human consumption, that
possesses all licenses and permits for
processing green peas required by the state in
which it operates, and that possesses
facilities, or has contractual access to such
facilities, with enough equipment to accept
and process contracted green peas within a
reasonable amount of time after harvest.

Processor contract. A written agreement
between the producer and a processor,
containing at a minimum:

(a) The producer’s commitment to plant
and grow green peas, and to deliver the green
pea production to the processor;

(b) The processor’s commitment to
purchase all the production stated in the
processor contract; and

(c) A base contract price.

Multiple contracts with the same processor
that specify amounts of production will be
considered as a single processor contract
unless the contracts are for different types of
green peas.

Production guarantee (per acre).—The
number of pounds determined by
multiplying the approved actual production
history yield per acre by the coverage level
percentage you elect. For shell type peas, the
weight will be determined after shelling.

Replanting. Performing the cultural
practices necessary to prepare the land to
replace the seed of the damaged or destroyed
crop and then replacing the seed in the
insured acreage.

Shell type. Green peas genetically
developed to be shelled prior to eating,
canning or freezing.

Timely planted. Planted on or before the
final planting date designated in the Special
Provisions for the insured crop in the county.

Written Agreement. A written document
that alters designated terms of this policy in
accordance with section 14.

2. Unit Division.

For processor contracts that stipulate:

(a) The amount of production to be
delivered:

(1) In lieu of the definition of unit in
section 1 of the Basic Provisions, a basic unit
will consist of all acreage planted to the
insured crop in the county that will be used
to fulfill the processor contract;

(2) There will be no more than one basic
unit for each processor contract;

(3) In accordance with section 12, all
production from any basic unit in excess of
the amount under contract will be included
as production to count if such production is
applied to any other basic unit for which the
contracted amount has not been fulfilled; and

(4) Optional units will not be established.

(b) The number of acres to be planted:

(1) Unless limited by the Special
Provisions, a unit as defined in section 1 of
the Basic Provisions (basic unit) may be
divided into optional units if, for each
optional unit, you meet all the conditions of
this section. Basic units may not be divided
into optional units on any basis other than
as described in this section;

(2) If you do not comply fully with these
provisions, we will combine all optional
units that are not in compliance with these
provisions into the basic unit from which
they were formed. We will combine the
optional units at any time we discover that
you have failed to comply with these
provisions. If failure to comply with these
provisions is determined to be inadvertent,
and the optional units are combined into a
basic unit, that portion of the additional
premium paid for the optional units that
have been combined will be refunded to you;

(3) All optional units you selected for the
crop year must be identified on the acreage
report for that crop year;

(4) The following requirements must be
met for each optional unit:

(i) You must have records, which can be
independently verified, of planted acreage
and production for each optional unit for at
least the last crop year used to determine
your production guarantee;

(ii) You must plant the crop in a manner
that results in a clear and discernible break
in the planting pattern at the boundaries of
each optional unit; and

(iii) You must maintain records of
marketed production from each optional unit
maintained in such a manner that permits us
to verify the production from each optional
unit, or the production from each unit must
be kept separate until loss adjustment is
completed by us; and

(5) Each optional unit must meet one or
more of the following criteria, as applicable,
unless otherwise specified by written
agreement:

(i) Optional Units by Section, Section
Equivalent, or FSA Farm Serial Number:
Optional units may be established if each
optional unit is located in a separate legally
identified section. In the absence of sections,
we may consider parcels of land legally
identified by other methods of measure, such
as Spanish grants, as the equivalent of

sections for unit purposes. In areas that have
not been surveyed using sections or their
equivalent systems or in areas where such
systems exist but boundaries are not readily
discernible, each optional unit must be
located in a separate farm identified by a
single FSA Farm Serial Number.

(ii) Optional Units on Acreage Including
Both Irrigated and Non-Irrigated Practices:
Optional units may be based on irrigated
acreage and non-irrigated acreage if both are
located in the same section, section
equivalent, or FSA Farm Serial Number. To
qualify as separate irrigated and non-irrigated
optional units, the non-irrigated acreage may
not continue into the irrigated acreage in the
same rows or planting pattern. The irrigated
acreage may not extend beyond the point at
which the irrigation system can deliver the
quantity of water needed to produce the yield
on which the guarantee is based, except the
corners of a field in which a center-pivot
irrigation system is used will be considered
as irrigated acreage if separate acceptable
records of production from the corners are
not provided. If the corners of a field in
which a center-pivot irrigation system is used
do not qualify as a separate non-irrigated
optional unit, they will be a part of the unit
containing the irrigated acreage. Non-
irrigated acreage that is not a part of a field
in which a center-pivot irrigation system is
used may qualify as a separate optional unit
provided that all requirements of this section
are met.

(iit) Optional Units on Acreage Including
Both Shell Type Green Peas and Pod Type
Green Peas: Optional units may be
established based on shell type green peas
and pod type green peas. To qualify as
separate shell type and pod type optional
units, the shell type acreage may not
continue into the pod type acreage in the
same rows or planting pattern.

3. Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities.

In addition to the requirements of section
3 of the Basic Provisions:

(a) You may select only one price election
for all the green peas in the county insured
under this policy unless the Special
Provisions provide different price elections
by type. The percentage of the maximum
price election you choose for one type will
be applicable to all other types insured under
this policy.

(b) The appraised production from
bypassed acreage that could have been
accepted by the processor will be included
when determining your approved yield.

(c) Acreage that is bypassed because it was
damaged by an insurable cause of loss will
be considered to have a zero yield when
determining your approved yield.

4. Contract Changes.

In accordance with section 4 of the Basic
Provisions, the contract change date is
November 30 preceding the cancellation
date.

5. Cancellation and Termination Dates.

In accordance with section 2 of the Basic
Provisions, the cancellation and termination
dates are:
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CANCELLATION AND TERMINATION

State Dates
Delaware and Maryland .............. Feb. 15.
All other states .........cccocceeevieenne Mar. 15.

6. Report of Acreage.

In addition to the provisions of section 6
of the Basic Provisions, you must provide a
copy of all processor contracts to us on or
before the acreage reporting date.

7. Insured Crop.

(a) In accordance with section 8 of the
Basic Provisions, the crop insured will be all
the shell type and pod type green peas in the
county for which a premium rate is provided
by the actuarial documents:

(1) In which you have a share;

(2) That are grown under, and in
accordance with, the requirements of a
processor contract executed on or before the
acreage reporting date and are not excluded
from the processor contract at any time
during the crop year; and

(3) That are not (unless allowed by the
Special Provisions or by written agreement):

(i) Interplanted with another crop;

(ii) Planted into an established grass or
legume; or

(iii) Planted as a nurse crop.

(b) You will be considered to have a share
in the insured crop if, under the processor
contract, you retain control of the acreage on
which the green peas are grown, you are at
risk of loss, and the processor contract
provides for delivery of green peas under
specified conditions and at a stipulated base
contract price.

(c) A commercial green pea producer who
is also a processor may establish an insurable
interest if the following requirements are
met:

(1) The producer must comply with these
Crop Provisions;

(2) Prior to the sales closing date, the Board
of Directors or officers of the processor must
execute and adopt a resolution that contains
the same terms as an acceptable processor
contract. Such resolution will be considered
a processor contract under this policy; and

(3) Our inspection reveals that the
processing facilities comply with the
definition of a processor contained in these
Crop Provisions.

8. Insurable Acreage.

In addition to the provisions of section 9
of the Basic Provisions:

(a) Any acreage of the insured crop that is
damaged before the final planting date, to the
extent that the majority of producers in the
area would normally not further care for the
crop, must be replanted unless we agree that
it is not practical to replant; and

(b) We will not insure any acreage that
does not meet the rotation requirements, if
applicable, contained in the Special
Provisions.

9. Insurance Period.

In lieu of the provisions contained in
section 11 of the Basic Provisions, regarding
the end of the insurance period, insurance
ceases at the earlier of:

(a) The date the green peas:

(1) Were destroyed;

(2) Should have been harvested but were
not harvested,;

(3) Were abandoned; or

(4) Were harvested;

(b) The date you harvest sufficient
production to fulfill your processor contract
if the processor contract stipulates a specific
amount of production to be delivered;

(c) Final adjustment of a loss; or

(d) September 15 of the calendar year in
which the insured green peas would
normally be harvested; or

(e) September 30 of the calendar year in
which the insured peas would normally be
harvested if you provide notice to us that the
insured crop will be harvested as dry peas
(see section 11(d)).

10. Causes of Loss.

In accordance with the provisions of
section 12 of the Basic Provisions:

(a) Insurance is provided only against the
following causes of loss that occur during the
insurance period:

(1) Adverse weather conditions, including:

(i) Excessive moisture that prevents
harvesting equipment from entering the field
or that prevents the timely operation of
harvesting equipment; and

(ii) Abnormally hot or cold temperatures
that cause an unexpected number of acres
over a large producing area to be ready for
harvest at the same time, affecting the timely
harvest of a large number of such acres or the
processing of such production is beyond the
capacity of the processor, either of which
causes the acreage to be bypassed.

(2) Fire;

(3) Insects, but not damage due to
insufficient or improper application of pest
control measures;

(4) Plant disease but only on acreage not
planted to peas the previous crop year. (In
certain instances, contained in the Special
Provisions or in a written agreement, acreage
planted to peas the previous year may be
covered. Damage due to insufficient or
improper application of disease control
measures is not covered);

(5) Wildlife;

(6) Earthquake;

(7) Volcanic eruption; or

(8) Failure of the irrigation water supply,
if due to a cause of loss contained in section
10(a)(1) through (7) that occurs during the
insurance period.

(b) In addition to the causes of loss
excluded by section 12 of the Basic
Provisions, we will not insure any loss of
production due to:

(1) Bypassed acreage because of:

(i) The breakdown or non-operation of
equipment or facilities; or

(ii) The availability of a crop insurance
payment. We may deny any indemnity
immediately in such circumstance or, if an
indemnity has been paid, require you to
repay it to us with interest at any time
acreage was bypassed due to the availability
of a crop insurance payment or;

(2) Your failure to follow the requirements
contained in the processor contract.

11. Duties In The Event of Damage or Loss.

In addition to the notices required by
section 14 of the Basic Provisions, you must
give us notice:

(a) Not later than 48 hours after:

(1) Total destruction of the green peas on
the unit; or

(2) Discontinuance of harvest on a unit on
which unharvested production remains.

(b) Within 3 days after the date harvest
should have started on any acreage that will
not be harvested unless we have previously
released the acreage. You must also provide
acceptable documentation of the reason the
acreage was bypassed. Failure to provide
such documentation will result in our
determination that the acreage was bypassed
due to an uninsured cause of loss. If the crop
will not be harvested and you wish to destroy
the crop, you must leave representative
samples of the unharvested crop for our
inspection. The samples must be at least 10
feet wide and extend the entire length of each
field in each unit. The samples must not be
destroyed until the earlier of our inspection
or 15 days after notice is given to us;

(c) At least 15 days prior to the beginning
of harvest if you intend to claim an
indemnity on any unit, or immediately if
damage is discovered during the 15 day
period or during harvest, so that we may
inspect any damaged production. If you fail
to notify us and such failure results in our
inability to inspect the damaged production,
we will consider all such production to be
undamaged and include it as production to
count. You are not required to delay harvest;
and

(d) Prior to the time the green peas would
normally be harvested if you intend to
harvest the green peas as dry peas.

12. Settlement of Claim.

(a) We will determine your loss on a unit
basis. In the event you are unable to provide
separate, acceptable production records:

(1) For any optional units, we will combine
all optional units for which such production
records were not provided; or

(2) For any basic units, we will allocate any
commingled production to such units in
proportion to our liability on the harvested
acreage for the units.

(b) In the event of loss or damage covered
by this policy, we will settle your claim by:

(1) Multiplying the insured acreage by its
respective production guarantee, by type if
applicable;

(2) Multiplying each result of section
12(b)(1) by the respective price election, by
type if applicable;

(3) Totaling the results of section 12(b)(2)
if there are more than one type;

(4) Multiplying the total production to
count (see section 12(c)), for each type if
applicable, by its respective price election;

(5) Totaling the results of section 12(b)(4)
if there are more than one type;

(6) Subtracting the results of section
12(b)(4) from the results of section 12(b)(2) if
there is only one type or subtracting the
results of section 12(b)(5) from the result of
section 12(b)(3) if there are more than one
type; and

(7) Multiplying the result of section
12(b)(6) by your share.

For example:

You have a 100 percent share in 100 acres
of shell type green peas in the unit, with a
guarantee of 4,000 pounds per acre and a
price election of $0.09 per pound. You are
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only able to harvest 200,000 pounds. Your
indemnity would be calculated as follows:

(1) 100 acres x 4,000 pounds = 400,000
pounds guarantee;

(2) 400,000 pounds x $0.09 price election =
$36,000.00 value of guarantee;

(4) 200,000 pounds x $0.09 price election =
$18,000.00 value of production to count;

(6) $36,000.00 — $18,000.00 = $18,000.00
loss; and

(7) $18,000.00 x 100 percent = $18,000.00
indemnity payment.

You also have a 100 percent share in 100
acres of pod type green peas in the same unit,
with a guarantee of 5,000 pounds per acre
and a price election of $0.13 per pound. You
are only able to harvest 450,000 pounds.
Your total indemnity for both shell type and
pod type green peas would be calculated as
follows:

(1) 100 acres x 4,000 pounds = 400,000
pounds guarantee for the shell type, and
100 acres x 5,000 pounds = 500,000
pounds guarantee for the pod type;

(2) 400,000 pounds guarantee x $0.09 price
election = $36,000.00 value of guarantee
for the shell type, and 500,000 pounds
guarantee x $0.13 price election =
$65,000.00 value of guarantee for the pod
type;

(3) $36,000.00 + $65,000.00 = $101,000.00
total value of guarantee;

(4) 200,000 pounds x $0.09 price election =
$18,000.00 value of production to count
for the shell type, and

450,000 pounds x $0.13 = $58,500.00 value
of production to count for the pod type;

(5) $18,000.00 + $58,500.00 = $76,500.00
total value of production to count;

(6) $101,000.00 — $76,500.00 = $24,500.00
loss; and

(7) $24,500.00 loss x 100 percent =
$24,500.00 indemnity payment.

(c) The total production to count, specified
in pounds, from all insurable acreage on the
unit will include:

(1) All appraised production as follows:

(i) Not less than the production guarantee
for acreage:

(A) That is abandoned;

(B) That is put to another use without our
consent;

(C) That is damaged solely by uninsured
causes or;

(D) For which you fail to provide
production records that are acceptable to us.

(ii) Production lost due to uninsured
causes.

(iii) Production on acreage that is bypassed
unless the acreage was bypassed due to an
insured cause of loss which resulted in
production which would not be acceptable
under the terms of the processor contract.

(iv) Potential production on insured
acreage that you intend to put to another use
or abandon, if you and we agree on the
appraised amount of production. Upon such
agreement, the insurance period for that
acreage will end when you put the acreage
to another use or abandon the crop. If
agreement on the appraised amount of
production is not reached:

(A) If you do not elect to continue to care
for the crop, we may give you consent to put
the acreage to another use if you agree to

leave intact, and provide sufficient care for,
representative samples of the crop in
locations acceptable to us (The amount of
production to count for such acreage will be
based on the harvested production or
appraisals from the samples at the time
harvest should have occurred. If you do not
leave the required samples intact, or fail to
provide sufficient care for the samples, our
appraisal made prior to giving you consent to
put the acreage to another use will be used
to determine the amount of production to
count); or

(B) If you elect to continue to care for the
crop, the amount of production to count for
the acreage will be the harvested production,
or our reappraisal if additional damage
occurs and the crop is not harvested.

(2) All harvested green pea production
from the insurable acreage. The amount of
such production will be determined by
dividing the dollar amount paid, payable, or
which should have been paid under the
terms of the processor contract for the quality
and quantity of the peas delivered to the
processor by the base contract price per
pound;

(3) All harvested green pea production
from any of your other insurable units that
have been used to fulfill your processor
contract for this unit; and

(4) All dry pea production from the
insurable acreage if you gave notice in
accordance with section 11(d) for any acreage
you intended to harvest as dry peas. The
harvested or appraised dry pea production
will be multiplied by 1.667 for shell types
and 3.000 for pod types to determine the
green pea production equivalent. No
adjustment for quality deficiencies will be
allowed for dry pea production.

13. Late and Prevented Planting.

Late planting provisions are not applicable
to green peas unless allowed by the Special
Provisions and you provide written approval
from the processor by the acreage reporting
date that it will accept the production from
the late planted acres when it is expected to
be ready for harvest. Prevented planting
coverage will be available if contained in the
Basic Provisions.

14. Written Agreement.

Terms of this policy that are specifically
designated for the use of written agreements
may be altered by written agreement in
accordance with the following:

(a) You must apply in writing for each
written agreement no later than the sales
closing date, except as provided in section
14(e);

(b) The application for a written agreement
must contain all variable terms of the
contract between you and us that will be in
effect if the written agreement is not
approved;

(c) If approved, the written agreement will
include all variable terms of the contract,
including, but not limited to, crop type or
variety, the guarantee, premium rate, and
price election;

(d) Each written agreement will only be
valid for one year (if the written agreement
is not specifically renewed the following
year, insurance coverage for subsequent crop
years will be in accordance with the printed
policy); and

(e) An application for a written agreement
submitted after the sales closing date may be
approved if, after a physical inspection of the
acreage, it is determined that no loss has
occurred and the crop is insurable in
accordance with the policy and written
agreement provisions.

Signed in Washington, D.C., on October 23,
1997.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 97-30514 Filed 11-19-97; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 23

[Docket No. 141CE, Special Condition 23—
ACE-92]

Special Conditions; Cessna Model 525
Citation Jet Airplane

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued to Rockwell Collins, Inc., 400
Collins Road NE, Cedar Rapids, lowa
52498 for a Supplemental Type
Certificate (STC) on the Cessna Model
525 Citation Jet airplane. This airplane
will have novel and unusual design
features when compared to the state of
technology envisaged in the applicable
airworthiness standards. These novel
and unusual design features include the
installation of electronic displays for
which the applicable regulations do not
contain adequate or appropriate
airworthiness standards for the
protection of these systems from the
effects of high intensity radiated fields
(HIRF). These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to the airworthiness
standards applicable to these airplanes.
EFFECTIVE DATE: The effective date of
these special conditions is November
20, 1997. Comments must be received
on or before December 22, 1997.

ADDRESSES: Comments may be mailed
in duplicate to: Federal Aviation
Administration, Office of the Assistant
Chief Counsel, ACE-7, Attention: Rules
Docket Clerk, Docket No. 141CE, Room
1558, 601 East 12th Street, Kansas City,
Missouri 64106. All comments must be
marked: Docket No. 141CE. Comments
may be inspected in the Rules Docket
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weekdays, except Federal holidays,
between 7:30 a.m. and 4:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Ervin Dvorak, Aerospace Engineer,
Standards Office (ACE-110), Small
Airplane Directorate, Aircraft
Certification Service, Federal Aviation
Administration, 601 East 12th Street,
Kansas City, Missouri 64106; telephone
(816) 426-6941.

SUPPLEMENTARY INFORMATION:
Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety, and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on these special conditions.

Interested persons are invited to
submit such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket and special condition
number and be submitted in duplicate
to the address specified above. All
communications received on or before
the closing date for comments will be
considered by the Administrator. These
special conditions may be changed in
light of the comments received. All
comments submitted will be available in
the rules docket for examination by
interested parties, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Persons wishing the FAA to
acknowledge receipt of their comments,
submitted in response to this request,
must include a self-addressed and
stamped postcard on which the
following statement is made:
““Comments to Docket No. 141CE.” The
postcard will be date stamped and
returned to the commenter.

Background

On March 26, 1997, Rockwell Collins,
Inc., 400 Collins Road NE, Cedar
Rapids, lowa 52498 made an application
to the FAA for a Supplemental Type
Certificate (STC) for the Cessna Model
525 Citation Jet airplane. The proposed
modification incorporates a novel or
unusual design feature, such as digital
avionics consisting of an electronic
flight instrument system (EFIS), that is
vulnerable to HIRF external to the
airplane.

Type Certification Basis

The type certification basis for the
Cessna Model 525 Citation Jet airplane
is given in Type Certification Data Sheet
No. A1WI plus the following: 14 CFR
Part 23, as amended by 23-1 through
23-38, and 23-40; 14 CFR Part 36,

effective December 1, 1969, as amended
by 36-1 through 36-18; 14 CFR Part 34
effective September 10, 1990;
compliance with the Noise Control Act
of 1972; Special Condition 23-ACE-55;
and Exemption 5759 for type
certification utilizing the directional
damping criterion of 14 CFR Part 25,
§25.181, in lieu of the damping
criterion of § 23.181(b).

Discussion

The FAA may issue and amend
special conditions, as necessary, as part
of the type certification basis if the
Administrator finds that the
airworthiness standards, designated
according to §21.101(b), do not contain
adequate or appropriate safety standards
because of novel or unusual design
features of an airplane. Special
conditions are prescribed under the
provisions of § 21.16 to establish a level
of safety equivalent to that established
in the regulations. Special conditions
are normally issued according to
§11.49, after public notice, as required
by §811.28 and 11.29(b), effective
October 14, 1980, and become a part of
the type certification basis in
accordance with §21.101(b)(2).

Rockwell Collins, Inc. plans to

incorporate certain novel and unusual
design features into an airplane for
which the airworthiness standards do
not contain adequate or appropriate
safety standards for protection from the
effects of HIRF. These features include
electronic systems, which are
susceptible to the HIRF environment,
that were not envisaged by the existing
regulations for this type of airplane.

Protection of Systems from High
Intensity Radiated Fields (HIRF)

Recent advances in technology have
given rise to the application in aircraft
designs of advanced electrical and
electronic systems that perform
functions required for continued safe
flight and landing. Due to the use of
sensitive solid state advanced
components in analog and digital
electronics circuits, these advanced
systems are readily responsive to the
transient effects of induced electrical
current and voltage caused by the HIRF.
The HIRF can degrade electronic
systems performance by damaging
components or upsetting system
functions.

Furthermore, the HIRF environment
has undergone a transformation that was
not foreseen when the current
requirements were developed. Higher
energy levels are radiated from
transmitters that are used for radar,
radio, and television. Also, the number
of transmitters has increased
significantly. There is also uncertainty

concerning the effectiveness of airframe
shielding for HIRF. Furthermore,
coupling to cockpit-installed equipment
through the cockpit window apertures is
undefined.

The combined effect of the
technological advances in airplane
design and the changing environment
has resulted in an increased level of
vulnerability of electrical and electronic
systems required for the continued safe
flight and landing of the airplane.
Effective measures against the effects of
exposure to HIRF must be provided by
the design and installation of these
systems. The accepted maximum energy
levels in which civilian airplane system
installations must be capable of
operating safely are based on surveys
and analysis of existing radio frequency
emitters. These special conditions
require that the airplane be evaluated
under these energy levels for the
protection of the electronic system and
its associated wiring harness. These
external threat levels, which are lower
than previously required values, are
believed to represent the worst case to
which an airplane would be exposed in
the operating environment.

These special conditions require
qualification of systems that perform
critical functions, as installed in aircraft,
to the defined HIRF environment in
paragraph 1 or, as an option to a fixed
value using laboratory tests, in
paragraph 2, as follows:

(1) The applicant may demonstrate
that the operation and operational
capability of the installed electrical and
electronic systems that perform critical
functions are not adversely affected
when the aircraft is exposed to the HIRF
environment defined below:

FIELD STRENGTH VOLTS/METER

Frequency Peak Average
50 50
60 60
70 70

200 200
30 30
30 30

150 30
70 70

700 80

1700 240
5000 360
4500 360
7200 300
2000 330
3500 270
3500 330
780 20

or,
(2) The applicant may demonstrate by
a system test and analysis that the
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electrical and electronic systems that
perform critical functions can withstand
a minimum threat of 100 volts per
meter, peak electrical field strength,
from 10 KHz to 18 GHz. When using
this test to show compliance with the
HIRF requirements, no credit is given
for signal attenuation due to
installation.

A preliminary hazard analysis must
be performed by the applicant, for
approval by the FAA, to identify
electrical and/or electronic systems that
perform critical functions. The term
“critical”” means those functions whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane. The systems identified by the
hazard analysis that perform critical
functions are candidates for the
application of HIRF requirements. A
system may perform both critical and
non-critical functions. Primary
electronic flight display systems, and
their associated components, perform
critical functions such as attitude,
altitude, and airspeed indication. The
HIRF requirements apply only to critical
functions.

Compliance with HIRF requirements
may be demonstrated by tests, analysis,
models, similarity with existing
systems, or any combination of these.
Service experience alone is not
acceptable since normal flight
operations may not include an exposure
to the HIRF environment. Reliance on a
system with similar design features for
redundancy as a means of protection
against the effects of external HIRF is
generally insufficient since all elements
of a redundant system are likely to be
exposed to the fields concurrently.

Conclusion

In view of the design features
discussed for the Cessna Model 525
Citation Jet airplane, the following
special conditions are issued. This
action is not a rule of general
applicability and affects only those
applicants who apply to the FAA for
approval of these features on these
airplanes.

The substance of these special
conditions has been subject to the notice
and public comment procedure in
several prior rulemaking actions, for
example, the Dornier 228-200 (53 FR
14782, April 26, 1988), the Cessna
Model 525 (56 FR 49396, September 30,
1991), and the Beech Model 200, A200,
and B200 airplanes (57 FR 1220, January
13, 1992). It is unlikely that additional
public comment would result in any
significant change from those special
conditions already issued and
commented on. For these reasons, and

because a delay would significantly
affect the applicant’s installation of the
system and certification of the airplane,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions
without notice. Therefore, these special
conditions are being made effective
upon publication in the Federal
Register. However, as previously
indicated, interested persons are invited
to comment on these special conditions
if they so desire.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols

Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g); 40113, 44701,
44702, and 44704; 14 CFR 21.16 and 21.101;
and 14 CFR 11.28 and 11.49

Adoption of Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for the modified
Cessna Model 525 Citation Jet airplane:

1. Protection of Electrical and
Electronic Systems from High Intensity
Radiated Fields (HIRF). Each system
that performs critical functions must be
designed and installed to ensure that the
operations, and operational capabilities
of these systems to perform critical
functions, are not adversely affected
when the airplane is exposed to high
intensity radiated electromagnetic fields
external to the airplane.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions: Functions
whose failure would contribute to, or
cause, a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Kansas City, Missouri on October
28, 1997.

Mary Ellen A. Schutt,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 97-30495 Filed 11-19-97; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-05-AD; Amendment 39—
10207; AD 97-23-17]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Aircraft Company 90, 100, 200, and 300
Series Airplanes (Formerly Known as
Beech Aircraft Corporation 90, 100,
200, and 300 Series Airplanes)

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to Raytheon Aircraft Company
(Raytheon) 90, 100, 200, and 300 series
airplanes. This action requires
inspecting gray, blue, or clear Ethylene
Vinyl Acetate (EVA) tubing near the co-
pilot’s foot warmer for collapse or
deformity. If the tubing is collapsed or
deformed, this action requires replacing
and re-routing the tubing. This EVA
tubing is used on the pneumatic de-ice
indicator lines and the pressurization
control system pneumatic lines that
provide vacuum to the outflow safety
valves that depressurize the airplane.
This action is the result of several
reports of collapsed EVA tubing. The
actions specified by this AD are
intended to prevent a loss of vacuum to
depressurize the airplane cabin, which
could result in personal injury to the
door operator; and to prevent
malfunction of the de-ice indicator
system, which could cause the pilot to
immediately exit icing conditions.
DATES: Effective December 29, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
29, 1997.

ADDRESSES: Service information that
applies to this AD may be obtained from
Raytheon Aircraft Company, P.O. Box
85, Wichita, Kansas 67201-0085. This
information may also be examined at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket 97-CE-05-AD, Room 1558, 601
E. 12th Street, Kansas City, Missouri
64106; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Mike Imbler, Aerospace Engineer, FAA,
Wichita Aircraft Certification Office,
1801 Airport Road, Room 100, Mid-
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Continent Airport, Wichita, Kansas
67209; telephone (316) 946-4147,
facsimile (316) 946-4407.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to Raytheon 90, 100, 200, and 300
series airplanes was published in the
Federal Register on May 13, 1997, (62
FR 26261). The action proposed to
require inspecting the condition and
proper routing of the gray, blue, or clear
pneumatic pressurization control
system tubes and the de-ice indicator
pneumatic tubing located forward of the
co-pilot’s right outboard rudder pedal. If
either tube is deformed or collapsed, the
proposed action would require
replacing the damaged section of tube
with new nylon tubing, then re-routing
and securing the tubing using aluminum
tubing and hose clamps. If there is no
evidence of damage to the tubing, the
proposed action would only require re-
routing and securing the tubing to
ensure that it is at least 8 inches away
from the discharge opening of the co-
pilot’s foot warmer outlet.
Accomplishment of the proposed action
would be in accordance with Raytheon
Aircraft Company Mandatory Service
Bulletin No. 2676, Issued: January 1997.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA'’s
determination of the cost to the public.

The FAA'’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Cost Impact

The FAA estimates that 2,515
airplanes in the U.S. registry will be
affected by this AD; that it would take
approximately 6 workhours per airplane
to accomplish the inspection, repair,
and re-routing of the tubing; and that
the average labor rate is approximately
$60 an hour. Parts would be covered
under the manufacturer’s warranty
credit program. Based on these figures,
the total cost impact of this AD on U.S.

operators is estimated to be $905,400 or
$360 per airplane. The FAA has no way
to determine the number of owners/
operators of the affected airplanes who
may have already accomplished this
action.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

97-23-17.—Raytheon Aircraft Company:
Amendment 39-10207; Docket No. 97—
CE-05-AD.
Applicability: The following models and
serial numbered airplanes, certificated in any
category:

Models Serial Nos.

C90 and C90A .......... LJ-683 through LJ-
1463.

E9O i LW-177 through LW-
347.

FIO i LA-1 through LA—
236.

HO0 .o LL-1 through LL-61.

AL00 ..oooiiiieeiiiee, B-228 through B—
247.

=30 [0 BE-6 through BE—
137.

200 and B200 ........... BB-114 through BB—
1553.

200C and B200C ...... BL-1 through BL-72
and BL-124

through BL-140.

BN-1 through BN-4.

BT-1 through BT-38.

FA-1 through FA-230
and FF-1 through
FF-19.

FL-1 through FL—
154.

FM-1 through FM-9
and FN-1.

BC-19 through BC—
75 and BD-15
through BD-30.

BJ-1 through BJ-66.

BP-1, BP-22, and
BP-24 through BP—
63.

BP-7 through BP-11.

GR-1 through GR-
13.

GR-14 through GR-
19.

FC-1 through FC-3.

FE-1 through FE-9.

FE-10 through FE—
31.

FE-33 and FE-35.

FE-32, FE-34, and
FE-36.

BL-73 through BL—
112, BL-118
through BL-123,
and BP-64 through
BP-71.

BW-1 through BW-
29.

BU-1 through BU-10.

BU-11 and BU-12.

BV-1 through BV-10.

BV-11 and BV-12.

FG-1 and FG-2.

200CT and B200CT ..
200T and B200T .......
300

A200C (UC-12B)
A200CT (C-12D/F) ...

A200CT (FWC-12D)
A200CT (RC-12D) ...

A200CT (RC-12H) ...

A200CT (RC-12G) ...
A200CT (RC-12K) ...
A200CT (RC-12N) ...

A200CT (RC-12P) ...
A200CT (RC-12Q) ...

B200C (C-12F) ........

B200C (C-12R)

B200C (UC-12F)
B200C (RC-12F)
B200C (UC-12M) .....
B200C (RC-12M) .....
B200CT (FWC-12D)

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.



61910 Federal Register / Vol. 62, No. 224 / Thursday, November 20, 1997 / Rules and Regulations

Compliance: Required within the next 200
hours time-in-service (TIS) after the effective

date of this AD, unless already accomplished.

To prevent a loss of vacuum to
depressurize the airplane cabin, which could
result in personal injury to the door operator;
and to prevent malfunction of the de-ice
indicator system which could cause the pilot
to unnecessarily exit icing conditions,
accomplish the following:

(a) Inspect for collapse, deformation, and
proper routing of the gray, blue, or clear
pneumatic pressurization control system
tubes and the de-ice indicator pneumatic
tubing located forward of the co-pilot’s right
outboard rudder pedal in accordance with
the ACCOMPLISHMENT INSTRUCTIONS
section and Figure 1 of the Raytheon Aircraft
Company (Raytheon) Mandatory Service
Bulletin (SB) No. 2676, Issued: January 1997.

(b) If any of this tubing is deformed or
collapsed, prior to further flight, replace the
damaged section of tube with new nylon
tubing, then use aluminum tubing and hose
clamps to secure and re-route the tubing at
least 8 inches away from the discharge
opening of the co-pilot’s foot warmer outlet
in accordance with the ACCOMPLISHMENT
INSTRUCTIONS section and Figure 2 of the
Raytheon Mandatory SB No. 2676, Issued:
January 1997.

(c) If there is no evidence of damage to the
tubing, prior to further flight, re-route and
secure the tubing as specified in paragraph
(b) of this AD in accordance with the
ACCOMPLISHMENT INSTRUCTIONS
section of the Raytheon Mandatory SB No.
2676, Issued: January 1997.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport, Wichita,
Kansas 67209. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Wichita Aircraft Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from Wichita Aircraft Certification
Office.

(f) The inspections, modifications, and
replacements required by this AD shall be
done in accordance Raytheon Aircraft
Company Mandatory Service Bulletin No.
2676, Issued: January 1997. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Raytheon Aircraft Company, P.O. Box 85,
Wichita, Kansas 67201-0085. Copies may be
inspected at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(9) This amendment (39-10207) becomes
effective on December 29, 1997.

Issued in Kansas City, Missouri, on
November 7, 1997.

Larry D. Malir,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 97-30057 Filed 11-19-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-198-AD; Amendment
39-10210; AD 97-24-03]

RIN 2120-AA64

Airworthiness Directives; Dassault
Model Falcon 2000 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Dassault Model
Falcon 2000 series airplanes, that
requires a revision to the Limitations
section of the FAA-approved Airplane
Flight Manual (AFM) to limit the
allowed loads in the baggage
compartment aft of the center baggage
net. This AD also requires replacement
of the center baggage net in the baggage
compartment with a net having
reinforced straps, which terminates the
requirement for the AFM revision. This
amendment is prompted by a report
indicating that the center baggage net
cannot sustain design loads in the event
of an accident. The actions specified by
this AD are intended to prevent injury
to passengers, as a result of inadequate
breaking strength of the baggage net, in
the event of an accident.

DATES: Effective December 26, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
26, 1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from Dassault Falcon Jet Corporation,
Teterboro Airport, P.O. Box 2000, South
Hackensack, New Jersey 07606.

This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
International Branch, ANM-116, FAA,

Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Dassault
Model Falcon 2000 series airplanes was
published in the Federal Register on
September 15, 1997 (62 FR 48187). That
action proposed to require a revision to
the Limitations section of the FAA-
approved Airplane Flight Manual
(AFM) to limit the allowed loads in the
baggage compartment aft of the center
baggage net. The AD also proposed to
require replacement of the center
baggage net in the baggage compartment
with a net having reinforced straps,
which would terminate the requirement
for the AFM revision.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 20 Model
Falcon 2000 series airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 1 work hour
per airplane to accomplish the
replacement, and that the average labor
rate is $60 per work hour. Required
parts will cost approximately $520 per
airplane. Based on these figures, the cost
impact of the AD on U.S. operators is
estimated to be $11,600, or $580 per
airplane.

It will take approximately 1 work
hour per airplane to accomplish the
AFM revision, at an average labor rate
of $60 per work hour. Based on these
figures, the cost impact on U.S.
operators of the AFM revision required
by this AD is estimated to be $1,200, or
$60 per airplane.

Based on the above figures, the total
cost impact on U.S. operators of the
replacement and AFM revision is
estimated to be $12,800, or $640 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
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those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-24-03 Dassault Aviation: Amendment
39-10210. Docket 97-NM-198-AD.

Applicability: Model Falcon 2000
airplanes, serial numbers 2 through 31
inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,

altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent injury to passengers as a result
of inadequate breaking strength of the
baggage net, accomplish the following:

(a) Within 60 days after the effective date
of this AD, revise the Limitations section of
the FAA-approved Airplane Flight Manual
(AFM) by inserting into the AFM a copy of
Falcon 2000 AFM Temporary Change No. 31
(undated).

Note 2: The revision of the AFM required
by this paragraph may be accomplished by
inserting a copy of Falcon 2000 AFM
Temporary Change No. 31 in the AFM. When
this temporary change has been incorporated
into general revisions of the AFM, the general
revisions may be inserted in the AFM,
provided that the information contained in
the general revisions is identical to that
specified in Falcon 2000 AFM Temporary
Change No. 31.

(b) Within 6 months after the effective date
of this AD, replace the center baggage net in
the baggage compartment with a net having
reinforced straps, in accordance with
Dassault Service Bulletin F2000-76 (F2000—
25-2), dated December 11, 1996. After this
replacement is accomplished, the AFM
revision required by paragraph (a) of this AD
may be removed from the AFM.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The actions shall be done in accordance
with Falcon 2000 Airplane Flight Manual
Temporary Change No. 31 (undated), and
Dassault Service Bulletin F2000-76 (F2000—
25-2), dated December 11, 1996. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Dassault Falcon Jet Corporation, Teterboro
Airport, P.O. Box 2000, South Hackensack,

New Jersey 07606. Copies may be inspected
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 4: The subject of this AD is addressed
French airworthiness directive 96-291—
002(B), dated December 4, 1996.

(f) This amendment becomes effective on
December 26, 1997.

Issued in Renton, Washington, on
November 10, 1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-30301 Filed 11-19-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Clopidol and Bacitracin Zinc

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Alpharma Inc. The ANADA provides for
using approved clopidol and bacitracin
zinc Type A medicated articles to make
Type C medicated broiler chicken feeds
used for prevention of coccidiosis,
improved feed efficiency, and increased
rate of weight gain.
EFFECTIVE DATE: November 20, 1997.
FOR FURTHER INFORMATION CONTACT:
Jeffrey M. Gilbert, Center for Veterinary
Medicine (HFV-128), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-594-1602.
SUPPLEMENTARY INFORMATION: Alpharma
Inc., One Executive Dr., P.O. Box 1399,
Fort Lee, NJ 07024, is sponsor of
ANADA 200-218 that provides for
combining approved clopidol and
bacitracin zinc Type A medicated
articles to make Type C medicated feeds
for broilers containing clopidol 113.5
grams per ton (g/t) and bacitracin zinc
5 to 25 g/t. The Type C medicated feed
is used as an aid in the prevention of
coccidiosis caused by Eimeria tenella, E.
necatrix, E. acervulina, E. brunetti, E.
mivati, and E. maxima, and for
increased rate of weight gain and
improved feed efficiency.

Alpharma Inc.’s ANADA 200-218 is
approved as a generic copy of Rhone-
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Poulenc, Inc.’s NADA 49-934. The
ANADA is approved as of November 20,
1997 and the regulations are amended
in §558.175 (21 CFR 558.175) to reflect
the approval. The basis for approval is
discussed in the freedom of information
summary.

In addition, §558.175 is amended to
reflect the approval by redesignating
paragraph (c) as paragraph (d), by
reserving paragraph (c), and by
amending newly redesignated paragraph
(d)(3)(iv)(b).

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

The authority citation for 21 CFR part
558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

§558.175 [Amended]

2. Section 558.175 Clopidol is
amended by redesignating paragraph (c)
as paragraph (d), by reserving paragraph
(c), and in newly redesignated
paragraph (d)(1)(iv)(b) by removing *““No.
000061" and adding in its place “Nos.
000061 and 046573

Dated: October 30, 1997.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 97-30408 Filed 11-19-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Monensin and Bacitracin Zinc
With Roxarsone

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Alpharma Inc. The ANADA provides for
using approved monensin, bacitracin
zinc, and roxarsone Type A medicated
articles to make Type C medicated
broiler chicken feeds used for
prevention of coccidiosis and increased
rate of weight gain, or for prevention of
coccidiosis and improved feed
efficiency and improved pigmentation.

EFFECTIVE DATE: November 20, 1997.

FOR FURTHER INFORMATION CONTACT:
Jeffrey M. Gilbert, Center for Veterinary
Medicine (HFV-128), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-594-1602.

SUPPLEMENTARY INFORMATION: Alpharma
Inc., One Executive Dr., P.O. Box 1399,
Fort Lee, NJ 07024, is sponsor of
ANADA 200-211 that provides for
combining approved monensin,
bacitracin zinc, and roxarsone Type A
medicated articles to make Type C
medicated broiler feeds containing:
Monensin 90 to 110 grams per ton (g/

t) and bacitracin zinc 10 g/t with
roxarsone 15 g/t for prevention of
coccidiosis caused by Eimeria tenella, E.
necatrix, E. acervulina, E. brunetti, E.
mivati, and E. maxima, and for
increased rate of weight gain, or;
monensin 90 to 110 g/t and bacitracin
zinc 4 to 50 g/t with roxarsone 15 to
45.4 g/t for prevention of coccidiosis
caused by E. tenella, E. necatrix, E.
acervulina, E. brunetti, E. mivati, and E.
maxima, and for improved feed
efficiency and improved pigmentation
by enhancing carotenoid and
xanthophyll utilization.

ANADA 200-211, sponsored by
Alpharma Inc., is approved as a generic
copy of Hoffmann-La Roche’s NADA
123-154. The ANADA is approved as of
November 20, 1997 and the regulations
are amended in 21 CFR 558.355(f)(1) to
reflect the approval. The basis for
approval is discussed in the freedom of
information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and §514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

§558.355 [Amended]

2. Section 558.355 Monensin is
amended in paragraphs (f)(1)(xv)(b) and
(H(1)(xvi)(b) by removing ‘““No. 000004
and adding in its place ““Nos. 000004
and 046573,

Dated: November 7, 1997.

Stephen F. Sundlof,

Director, Center for Veterinary Medicine.

[FR Doc. 97-30483 Filed 11-19-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Fiscal Service
31 CFR Part 357

[Department of the Treasury Circular, Public
Debt Series, No. 2—86]

Regulations Governing Book-Entry
Treasury Bonds, Notes, and Bills;
Determination Regarding State
Statutes

AGENCY: Bureau of the Public Debt,
Fiscal Service, Treasury.

ACTION: Determination of substantially
identical state statutes.
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SUMMARY: The Department of the
Treasury is announcing that it has
reviewed the statutes of 13 states which
have recently enacted laws adopting
Revised Article 8 of the Uniform
Commercial Code—Investment
Securities (“‘Revised Article 8’’) and
determined that they are substantially
identical to the uniform version of
Revised Article 8 for purposes of
interpreting the rules in 31 CFR Part
357, Subpart B (the “TRADES”
regulations). Therefore, that portion of
the TRADES rule requiring application
of Revised Article 8 if a state has not
adopted Revised Article 8 will no longer
be applicable for those 13 states.

EFFECTIVE DATE: November 20, 1997.

FOR FURTHER INFORMATION CONTACT:
Sandy Dyson, Attorney-Advisory, (202)
219-3320, or Cynthia E. Reese, Deputy
Chief Counsel, (202) 219-3320.

SUPPLEMENTARY INFORMATION: On August
23, 1996, the Department published a
final rule to govern securities held in
the commercial book-entry system, now
referred to as the Treasury/Reserve
Automated Debt Entry System
(“TRADES”) (61 FR 43626).

In the commentary to the final
regulations, Treasury stated that for the
28 states that had by then adopted
Revised Article 8, the versions enacted
were “‘substantially identical” to the
uniform version for purposes of the rule.
Therefore, for those states, that portion
of the TRADES rule requiring
application of Revised Article 8 was not
invoked. Treasury also indicated in the
commentary that as additional states
adopt Revised Article 8, notice would
be provided in the Federal Register as
to whether the enactments are
substantially identical to the uniform
version so that the federal application of
Revised Article 8 would no longer be in
effect for those states. Treasury adopted
this approach in an attempt to provide
certainty in application of the rule in
response to public comments. Treasury
published such notices with respect to
California (62 FR 26, January 2, 1997)
and the District of Columbia (62 FR
34010, June 18, 1997). 31 CFR Part 357,
Appendix B, the TRADES Commentary
also was amended by final rule (62 FR
43283, August 13, 1997) to update the
list of states that have enacted Revised
Atrticle 8 statutes which Treasury
determined to be substantially identical
to the uniform version.

This notice addresses the recent
adoption of Article 8 by the following
13 states: Delaware, Hawaii, Maine,
Missouri, Montana, Nevada, New Jersey,
New York, North Carolina, North
Dakota, Ohio, Tennessee and Puerto

Rico. A “‘state” is defined in the
regulations as including Puerto Rico.

Treasury has reviewed the 13 state
enactments and has concluded all of
them are substantially identical to the
uniform version of Revised Article 8.
Accordingly, if either §357.10(b) or
§357.11(b) directs a person to Delaware,
Hawaii, Maine, Missouri, Montana,
Nevada, New Jersey, New York, North
Carolina, North Dakota, Ohio,
Tennessee and Puerto Rico, the
provisions of §§ 357.10(c) and 357.11(d)
of the TRADES rule are not applicable.
This means that a total of 43 states
(including D.C. and Puerto Rico) have
enacted Revised Article 8 that have been
either: (1) the subject of notices by
Treasury stating that the laws are
“substantially identical’ to the uniform
version for purposes of the TRADES
regulations; or (2) included in the list of
states appearing in a footnote to the
Commentary section in Appendix B of
the TRADES regulations.

In addition, Treasury has reviewed
the recent enactment of Revised Article
8 by Connecticut. Because we
understand that Connecticut will likely
be acting within the next year to amend
the statute that was passed, we make no
determination at this time with respect
whether the statute passed is
“substantially identical’ to the uniform
version for purposes of the rule.

Dated: November 12, 1997.
Richard L. Gregg,
Commissioner of the Public Debt.
[FR Doc. 97-30432 Filed 11-19-97; 8:45 am]
BILLING CODE 4810-39-M

DEPARTMENT OF DEFENSE
Department of the Navy

32 CFR Part 701

[Secretary of the Navy Instruction 5211.5]

Department of the Navy Privacy
Program

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending a system of records notice
identifier for an exempt system of
records at 32 CFR part 701, subpart G.
This action is needed because the
system identifier for the notice was
previously amended on July 22, 1997, at
62 FR 39225. The amendment changed
the system of records notice identifier
from NO1000—4 to NO1000-5. This rule
ensures that the system identifier for the
rule and the notice are the same.
EFFECTIVE DATE: November 20, 1997.

FOR FURTHER INFORMATION CONTACT: MTrs.
Doris Lama at (202) 685-6545 or DSN
325-6545.

SUPPLEMENTARY INFORMATION:

Executive Order 12866. It has been
determined that this Privacy Act rule for
the Department of Defense does not
constitute ‘significant regulatory action’.
Analysis of the rule indicates that it
does not have an annual effect on the
economy of $100 million or more; does
not create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; does not
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; does not raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in Executive
Order 12866 (1993).

Regulatory Flexibility Act. It has been
determined that this Privacy Act rule for
the Department of Defense does not
have significant economic impacton a
substantial number of small entities
because it is concerned only with the
administration of Privacy Act systems of
records within the Department of
Defense.

Paperwork Reduction Act. It has been
determined that this Privacy Act rule for
the Department of Defense imposes no
information requirements beyond the
Department of Defense and that the
information collected within the
Department of Defense is necessary and
consistent with 5 U.S.C. 552a, known as
the Privacy Act of 1974.

The Department of the Navy is
amending a system of records notice
identifier for an exempt system of
records at 32 CFR part 701, subpart G.
This action is needed because the
system identifier for the notice was
previously amended on July 22, 1997, at
62 FR 39225. The amendment changed
the system of records notice identifier
from NO1000-4 to N01000-5. This rule
ensures that the system identifier for the
rule and the notice are the same.

List of Subjects in 32 CFR Part 701,
Subpart G

Privacy.

1. The authority citation for 32 CFR
part 701, Subpart G continues to read as
follows:

Authority: Pub. L. 93-579, 88 Stat.
1896 (5 U.S.C. 5523).

2. Section 701.118, is amended by
revising paragraph (r) introductory text
as follows:

§701.118 Exemptions for specific Navy
record systems.
* * * * *
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(r) System Identifier and Name:
N01000-5, Naval Clemency and Parole
Board Files.

* * * * *

Dated: November 14, 1997.

L. M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 97-30418 Filed 11-19-97; 8:45 am]
BILLING CODE 5000-04-F

POSTAL SERVICE
39 CFR Part 4

Board of Governors Bylaws

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: The Board of Governors of the
United States Postal Service has
approved an amendment to its bylaws.
The amendment adjusts provisions
concerning the office of the Chief Postal
Inspector in light of statutory
amendments enacted by Public Law
100-504.

EFFECTIVE DATE: November 20, 1997.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Koerber, (202) 268-4800.

SUPPLEMENTARY INFORMATION: The Board
of Governors of the Postal Service has
amended its bylaw provisions
concerning the office of Chief Postal
Inspector. Under former provisions of
the Inspector General Act, the Chief
Postal Inspector served as the Inspector
General for the Postal Service. The law
specifically required the concurrence of
the Governors for a transfer or removal
of the Chief Inspector. Public Law 100—
504 created an independent Inspector
General for the Postal Service, and
revised the language governing the Chief
Postal Inspector. As now codified in 39
U.S.C. 204, the law currently requires
notice to the Governors and Congress
but does not expressly require the
Governors’ concurrence. At its meeting
on November 3, 1997, the Board revised
sections 4.5 and 4.6 of its bylaws
conforming them to the language of the
statute. Section 4.6, dealing separately
with the Chief Postal Inspector, is
removed, and provisions concerning the
appointment and removal of the Chief
Inspector in line with 39 U.S.C. 204 are
transferred to section 4.5.

List of Subjects in 39 CFR Part 4
Administrative practice and

procedure, Organization and functions

(Government agencies), Postal Service.

Accordingly, 39 CFR Part 4 is
amended as follows:

PART 4—OFFICERS (ARTICLE V)

1. The authority citation for Part 4 is
revised to read as follows:

Authority: 39 U.S.C. 202-205, 401(2), (10),
402, 1003, 3013.

2-3. Section 4.5 is revised to read as
follows:

84.5 Assistant Postmasters General,
General Counsel, Judicial Officer, Chief
Postal Inspector.

There are within the Postal Service a
General Counsel, a Judicial Officer, a
Chief Postal Inspector, and such number
of officers, described in 39 U.S.C. 204 as
Assistant Postmasters General, whether
so denominated or not, as the Board
authorizes by resolution. These officers
are appointed by, and serve at the
pleasure of, the Postmaster General. The
Chief Postal Inspector shall report to,
and be under the general supervision of,
the Postmaster General. The Postmaster
General shall promptly notify the
Governors and both Houses of Congress
in writing if he or she removes the Chief
Postal Inspector or transfers the Chief
Postal Inspector to another position or
location within the Postal Service, and
shall include in any such notification
the reasons for such removal or transfer.

8§4.6 [Removed]
4. Section 4.6 is removed.

8§4.7 [Redesignated as §4.6]

5. Section 4.7 is redesignated as § 4.6.
Stanley F. Mires,
Chief Counsel, Legislative.
[FR Doc. 97-30412 Filed 11-19-97; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[FRL-5925-4]

Final Determination To Extend

Deadline for Promulgation of Action on
Section 126 Petitions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is extending by a
second one-month period the deadline
for taking final action on petitions that
eight States have submitted to require
EPA to make findings that sources
upwind of those States contribute
significantly to nonattainment problems
in those States. Under the Clean Air Act
(CAA or Act), EPA is authorized to grant
this time extension if EPA determines
that the extension is necessary, among

other things, to meet the purposes of the
Act’s rulemaking requirements. By this
notice, EPA is making that
determination. The eight States that
have submitted the petitions are
Connecticut, Maine, Massachusetts,
New Hampshire, New York,
Pennsylvania, Rhode Island, and
Vermont.

EFFECTIVE DATE: This action is effective
as of November 14, 1997.

FOR FURTHER INFORMATION CONTACT:
Howard J. Hoffman, Office of General
Counsel, MC-2344, 401 M St. SW,
Washington, D.C. 20460, (202) 260—
5892.

SUPPLEMENTARY INFORMATION:
l. Background

Today’s action follows closely EPA’s
final action taken by notice dated
October 22, 1997 (62 FR 54769).
Familiarity with that document is
assumed, and background information
in that document will not be repeated
here.

In the October 22, 1997 document,
EPA extended by one month, pursuant
to its authority under CAA section
307(d)(10), the time frame for taking
final action on petitions submitted by
eight states under CAA section 126.
These eight states are Connecticut,
Maine, Massachusetts, New Hampshire,
New York, Pennsylvania, Rhode Island,
and Vermont. By these petitions, the
eight states have asked EPA to make
findings that major stationary sources in
upwind states emit in violation of the
prohibition of CAA section 110(a)(2)(D),
by contributing significantly to
nonattainment problems in the
petitioning States.

EPA received the petitions on August
14-15, 1997. Under section 126(b), for
each petition, EPA must make the
requested finding, or deny the petition,
within 60 days of receipt of the petition.
As indicated in the October 22, 1997
document, EPA has the authority to
extend the deadline for up to six
months, under CAA section 307(d)(10).
By the October 22, 1997 document, EPA
extended the deadline for one month, to
November 14, 1997, and further
indicated that EPA was reserving its
option to extend the period by all or
part of the remaining five months of the
six-month extension period.

EPA is today extending the deadline
for an additional one month, to
December 14, 1997. EPA’s reasons are
identical to those articulated in the
October 22, 1997 document. In the
October 22, 1997 document, EPA
explained the basis for the first one-
month extension as follows:



Federal Register / Vol. 62, No. 224 / Thursday, November 20, 1997 / Rules and Regulations 61915

In accordance with section 307(d)(10),
EPA is today determining that the 60-
day period afforded by section 126(b) is
not adequate to allow the public and the
agency adequate opportunity to carry
out the purposes of the section 307(d)
procedures for developing an adequate
proposal on whether the sources
identified in the section 126 petitions
contribute significantly to
nonattainment problems downwind,
and, further, to allow public input into
the promulgation of any controls to
mitigate or eliminate those
contributions. The determination of
whether upwind emissions contribute
significantly to downwind
nonattainment areas is highly complex.
The NOx SIP call, which proposes a
somewhat comparable determination,
relied on extensive computer modeling
of air quality emissions and the ambient
impacts therefrom in the large
geographic region of the eastern half of
the United States. This modeling was
developed over a two-year period. It
reflected the input of EPA, the 37 states
east of the Rockies as well as numerous
industry and citizen groups, all of
whom participated in the OTAG.
Moreover, EPA is allowing a 120-day
comment period on the NOx SIP call
proposal, and expects to take final
action on the NOx SIP call in September
1998, some 11 months after the date of
proposal.

In acting on the section 126 petitions,
EPA must make determinations that,
generally, are at least as complex as
those required for the NOx SIP call, and
EPA must do so for sources throughout
the eastern half of the United States.
Moreover, if EPA determines that the
petitions should be granted, EPA must
promulgate appropriate controls for the
affected sources.

EPA is in the process of determining
what would be an appropriate schedule
for action on the section 126 petitions,
in light of the complexity of the
required determinations and the
usefulness of coordinating generally
with the procedural path for the NOx
SIP call. It is imperative that this
schedule (i) afford EPA adequate time to
prepare a document that clearly
elucidates the issues so as to facilitate
public comment, as well as (ii) afford
the public adequate time to comment.

EPA is continuing to discuss an
appropriate schedule with the section
126 petitioners and other interested
parties. Accordingly, EPA concludes
today, as it did in the October 22, 1997
document, that extending the date for
action on the section 126 petitions for
another one month is necessary to
determine the appropriate overall
schedule for action, as well as to

continue to develop the technical
analysis needed to develop a proposal.

EPA’s action of October 22, 1997,
erroneously indicated that the extended
deadline for six of the States—
Connecticut, Maine, New Hampshire,
New York, Pennsylvania, and
Vermont—would be November 15,
1997. Because the initial 60-day period
for EPA action on the 126 petitions
submitted by these states expired on
October 14, 1997, the first one-month
extension would extend the deadline to
November 14, 1997. EPA is today
correcting that error, although today’s
action, which further extends the
deadline, makes this error irrelevant.

As EPA indicated in the October 22,
1997 document, EPA, even with today’s
action, continues not to use the entire
six months provided under section
307(d)(10) for the extension. EPA
continues to reserve the right to apply
the remaining four months, or a portion
thereof, as an additional extension, if
necessary, immediately following the
conclusion of the one-month period, or
to apply the remaining time to the
period following EPA’s proposed
rulemaking.

I1. Final Action
A. Rule

Today, EPA is determining, under
CAA section 307(d)(10), that a second
one-month period is necessary to assure
the development of an appropriate
schedule for rulemaking on the section
126 petitions, which schedule would
allow EPA adequate time to prepare a
notice for proposal that will best
facilitate public comment, as well as
allow the public sufficient time to
comment. Accordingly, EPA is granting
a one-month extension to the time for
rulemaking on the section 126 petitions.
Under this extension, the date for action
on each of the section 126 petitions is
December 14, 1997.

B. Notice-and-Comment Under the
Administrative Procedures Act (APA)

This document is a final agency
action, but may not be subject to the
notice-and-comment requirements of
the APA, 5 U.S.C. 553(b). EPA believes
that because of the limited time
provided to make a determination that
the deadline for action on the section
126 petitions should be extended,
Congress may not have intended such a
determination to be subject to notice-
and-comment rulemaking. However, to
the extent that this determination is
subject to notice-and-comment
rulemaking, EPA invokes the good cause
exception pursuant to the APA, 5 U.S.C.
553(b)(3)(B). Providing notice and

comment would be impracticable
because of the limited time provided for
making this determination, and would
be contrary to the public interest
because it would divert agency
resources from the critical substantive
review of the section 126 petitions.

C. Effective Date Under the APA

Today’s action will be effective on
November 14, 1997. Under the APA, 5
U.S.C. 553(d)(3), agency rulemaking
may take effect before 30 days after the
date of publication in the Federal
Register if the agency has good cause to
mandate an earlier effective date.
Today’s action—a deadline extension—
must take effect immediately because its
purpose is to move back by one month
the November 14, 1997 deadlines for the
section 126 petitions. Moreover, EPA
intends to use immediately the one-
month extension period to continue to
develop an appropriate schedule for
ultimate action on the section 126
petitions, and to continue to develop the
technical analysis needed to develop the
notice of proposed rulemaking. These
reasons support an effective date prior
to 30 days after the date of publication.

D. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review.

E. Unfunded Mandates

Under the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 1501 et
seq., EPA must undertake various
actions in association with proposed or
final rules that include a Federal
mandate that may result in estimated
costs of $100 million or more to the
private sector or to State, local, or tribal
governments in the aggregate. In
addition, before EPA establishes any
regulatory requirements that may
significantly or uniquely affect small
governments, EPA must have developed
a small government agency plan. EPA
has determined that these requirements
do not apply to today’s action because
this rulemaking (i) is not a Federal
mandate—rather, it simply extends the
date for EPA action on a rulemaking;
and (ii) contains no regulatory
requirements that might significantly or
uniquely affect small governments.

F. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(RFA), 5 U.S.C. 600 et seq., EPA must
propose a regulatory flexibility analysis
assessing the impact on small entities of
any rule subject to the notice-and-
comment rulemaking requirements.
Because this action is exempt from such
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requirements, as described above, it is
not subject to RFA.

G. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), added by
the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA), EPA submitted, by the date
of publication of this rule, a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives and the
Comptroller General of the General
Accounting Office. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2), as amended.

H. Paperwork Reduction Act

This rule does not contain any
information collection requirements
which require OMB approval under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.)

I. Judicial Review

Under CAA section 307(b)(1), a
petition to review today’s action may be
filed in the Court of Appeals for the
District of Columbia within 60 days of
November 20, 1997.

Dated: November 14, 1997.

Carol M. Browner,

Administrator.

[FR Doc. 97-30520 Filed 11-19-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81

Clean Air Act Promulgation of
Extension of Attainment Date for the
Portland, Maine, Moderate Ozone
Nonattainment Area

CFR Correction

In Title 40 of the Code of Federal
Regulations, parts 81 to 85, revised as of
July 1, 1997, make the following
correction:

On page 180, in §81.320, in the table
under the heading ‘““Maine—OQOzone”,
footnote 2 is corrected to read
“Attainment date extended to November
15, 1997.”.

BILLING CODE 1505-01-D

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AD14

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered Status for Two Tidal
Marsh Plants—Cirsium hydrophilum
var. hydrophilum (Suisun Thistle) and
Cordylanthus mollis ssp. mollis (Soft
Bird’s-Beak) From the San Francisco
Bay Area of California

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) determines
endangered status pursuant to the
Endangered Species Act of 1973, as
amended (Act), for two plants—Cirsium
hydrophilum var. hydrophilum (Suisun
thistle) and Cordylanthus mollis ssp.
mollis (soft bird’s-beak). These species
are restricted to salt and brackish tidal
marshes within the San Francisco Bay
area in northern California. Habitat
conversion, water pollution, changes in
salinity, indirect effects of urbanization,
mosquito abatement activities
(including off-road vehicle use),
competition with non-native vegetation,
insect predation, erosion, and other
human-caused actions threaten these
two species. This rule implements the
Federal protection and recovery
provisions afforded by the Act for these
plants.

EFFECTIVE DATE: December 22, 1997.
ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Sacramento Fish and Wildlife
Office, 3310 ElI Camino, Suite 130,
Sacramento, California 95821-6340.
FOR FURTHER INFORMATION CONTACT:
Kirsten Tarp (telephone 916/979-2120)
and Matthew D. Vandenberg (telephone
916/979-2752), staff biologists at the
Sacramento Fish and Wildlife Office
(see ADDRESSES section); FAX 916/979—
2723.

SUPPLEMENTARY INFORMATION:
Background

Cirsium hydrophilum var.
hydrophilum (Suisun thistle) and
Cordylanthus mollis ssp. mollis (soft
bird’s-beak) occur in salt and brackish
tidal marshes fringing San Pablo and
Suisun Bays in the San Francisco Bay
area of northern California. Since 1850,
this habitat has been drastically

reduced. Approximately 15 percent, or
12,142 hectares (ha) (30,000 acres), of
the historical tidal marshland habitat
within the San Francisco Bay area
remains (Dedrick 1989).

With the exception of the San
Francisco Bay area, the mountainous
coast of California and the narrow
continental shelf provide few areas that
are suitable for tidal marsh development
(MacDonald 1990). Coastal salt marshes
are found along sheltered margins of
shallow bays, estuaries, or lagoons, in
low lying areas that are subject to
periodic inundation by salt water.
Brackish marshes occur at the interior
margins of coastal bays, estuaries, or
lagoons where fresh water sources
(streams and rivers) enter salt marshes.
Brackish marshes are similar to salt
marshes but differ in the degree of water
and soil salinity. Brackish marshes are
less saline than salt marshes. Salinity
levels vary with time, tides, and the
amount of freshwater inflow. Vegetation
communities in salt and brackish
marshes often occur in distinct zones,
depending on the frequency and length
of tidal flooding. Cirsium hydrophilum
var. hydrophilum and Cordylanthus
mollis ssp. mollis are restricted to a
narrow tidal band, typically in higher
elevational zones within larger tidal
marshes that have fully developed tidal
channel networks. These plants usually
do not occur in smaller fringe tidal
marshes that are generally less than 100
meters (m) (300 feet (ft)) in width, or in
non-tidal areas.

Discussion of the Two Species

Asa Gray (1888) originally described
Cirsium hydrophilum var. hydrophilum
as Cnicus breweri var. vaseyi.
Subsequent authors treated the taxon as
Carduus hydrophilus (Greene 1892),
Cirsium hydrophilum (Jepson 1901),
and Cirsium vaseyi var. hydrophilum
(Jepson 1925). John Thomas Howell
(1959) concluded that Jepson’s Cirsium
hydrophilum and Cirsium vaseyi of the
Mt. Tamalpais area in Marin County,
California are varieties of a single
species, Cirsium hydrophilum.
According to the rules for botanical
nomenclature, when a new variety is
described in a species not previously
divided into intraspecific taxa, an
autonym (automatically created name)
is designated. In this case, the autonym
is Cirsium hydrophilum var.
hydrophilum.

Cirsium hydrophilum var.
hydrophilum is a perennial herb in the
aster family (Asteraceae). Slender, erect
stems 1.0 to 1.5 m (3.0 to 4.5 ft) tall are
well branched above. The spiny leaves
are deeply lobed. The lower leaves have
ear-like basal lobes; the upper leaves are
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reduced to narrow strips with strongly
spine-toothed margins. Pale lavender-
rose flower heads, 2.0 to 2.5 centimeters
(cm) (1 inch (in.)) long, occur singly or
in loose groups. The bracts of the flower
heads have a distinct green, glutinous
ridge on the back that distinguishes
Cirsium hydrophilum var. hydrophilum
from other Cirsium species in the area.
Cirsium hydrophilum var. hydrophilum
flowers between July and September.
Cirsium hydrophilum var.
hydrophilum is restricted to Suisun
Marsh in Solano County. In 1975, the
plant was reported as possibly extinct
because it had not been collected for
about 15 years. Extensive surveys found
the thistle at two locations within
Suisun Marsh (Brenda Grewell,
California Department of Water
Resources (CDWR), pers. comm. 1993),
however, unoccupied suitable habitat
for Cirsium hydrophilum var.
hydrophilum exists outside these sites
in the upper reaches of tidal marshes in
Solano County. Collectively, the
occurrences of Cirsium hydrophilum
var. hydrophilum total a few thousand
individuals (Brenda Grewell, pers.
comm. 1993) occupying a total area of
less than 1 acre. Cirsium hydrophilum
var. hydrophilum grows in the upper
reaches of tidal marshes associated with
Typha angustifolia (narrow-leaf cattail),
Scirpus americanus (Olney’s bulrush),
Juncus balticus (Baltic rush), and
Distichlis spicata (saltgrass). One
population is found on State land under
the jurisdiction of the California
Department of Fish and Game (CDFG)
and another population is on Solano
County Farmland and Open Space
Foundation lands. No active
management is occurring at either
location (Neil Havlik, Solano County
Farmland and Open Space Foundation,
pers. comm. 1993; Ann Howald, CDFG,
pers. comm. 1993). Habitat conversion
and fragmentation, indirect effects from
urban development, increased salinity,
projects that alter the natural tidal
regime, mosquito abatement activities,
and competition with non-native plants,
threaten this taxon. The highly
restricted distribution of Cirsium
hydrophilum var. hydrophilum
increases its susceptibility to
catastrophic events such as pest
outbreaks, severe drought, oil spills, or

other natural or human caused disasters.

Charles Wright collected the type
specimen of Cordylanthus mollis ssp.
mollis in November 1855, on Mare
Island in San Francisco Bay. Asa Gray
(1868) published the original
description, using the name
Cordylanthus mollis. Later botanists
treated the taxon as Adenostegia mollis
(Greene 1891) and Chloropyron molle

(Heller 1907). Tsan-lang Chuang and
Larry Heckard (1973) treated
Cordylanthus mollis and Cordylanthus
hispidus as subspecies of a single
species (Cordylanthus mollis) with
Cordylanthus mollis ssp. mollis
recognized as the autonym.

Cordylanthus mollis ssp. mollis is an
annual herb of the snapdragon family
(Scrophulariaceae) that grows 25 to 40
cm (10 to 16 in.) tall. It is sparingly
branched from the middle and above.
Cordylanthus mollis ssp. mollis is a
hemiparasite (i.e., partially parasitic)
that extracts water and nutrients by
attaching enlarged root structures to the
roots of other plants (Chuang and
Heckard 1971). The foliage is grayish-
green (often tinged a deep red) and
hairy. The oblong to lance-shaped
leavesare 1.0t0 2.5 cm (0.4 to 1.0 in.)
long, the lower leaves entire and the
upper with one to three pairs of leaf
lobes. The inflorescence consists of
spikes5to 15cm (2to 6 in.) long. A
floral bract with two to three pairs of
lobes occurs immediately below each
inconspicuous white or yellowish-white
flower. The flowers have only two
functional stamens. The narrow ovoid
seed capsule is 6 to 10 millimeters (mm)
(0.2t0 0.4 in.) long and bears 20 to 30
dark brown seeds. Flowering occurs
between July and September.
Cordylanthus mollis ssp. mollis is
distinguished from another
Cordylanthus found nearby (C.
maritimus ssp. palustris) by its two
functional stamens (C. maritimus ssp.
palustris has four) and by its bracts with
two to three pairs of lateral lobes (C.
maritimus ssp. palustris has a pair of
short teeth on the floral bracts).
Cordylanthus mollis ssp. mollis is
closely related to Cordylanthus mollis
ssp. hispidus and can be differentiated
most consistently from Cordylanthus
mollis ssp. hispidus on spike length and
seed size.

Cordylanthus mollis ssp. mollis is
found predominantly in the upper
reaches of salt grass-pickleweed
marshes at or near the limits of tidal
action (Stromberg 1986). It is associated
with Salicornia virginica (Virginia
glasswort), Distichlis spicata, Jaumea
carnosa (fleshy jaumea), Frankenia
salina (alkali heath), and Triglochin
maritima (arrow-grass) (Stromberg
1986). There have been 21 reported
locations of Cordylanthus mollis ssp.
mollis. Two sites, Denverton and
Berkeley, were erroneous locations. Five
sites (Mare Island, Martinez, Burdell
Station, Bentley Wharf, and Antioch
Bridge) have been extirpated by habitat
loss or modification. Five other sites
surveyed in 1993 no longer had the
plants, although some potential habitat

still existed. Nine sites are presumed to
still exist (California Natural Diversity
Data Base (CNDDB) 1996; Jake Ruygt,
California Native Plant Society (CNPS),
in litt. 1996). The type locality at Mare
Island for Cordylanthus mollis ssp.
mollis was destroyed by development
and is now a dredge disposal site
(CNDDB 1994). A second occurrence,
last seen in 1981 near Martinez in
Contra Costa and Solano Counties, was
dredged, filled, diked, and is now a
marina (Stromberg 1986, CNDDB 1994).

The remaining nine occurrences are
widely scattered throughout coastal salt
or brackish tidal marshes fringing San
Pablo and Suisun Bays, in Contra Costa,
Napa, and Solano Counties (CNDDB
1994; Brenda Grewell, in litt. 1993; Jake
Ruygt, in. litt. 1996). Three sites, Pt.
Pinole, Rush Ranch, and Joice Island
Bridge, have very limited habitat and
cover less than 0.4 ha (1 acre) each. The
population at Fagan Slough covers
approximately 1.2 ha (3 acres). The two
largest populations are located at Hill
Slough and at Concord Naval Weapons
Station, each covering approximately 4
ha (10 acres). The entire distribution of
Cordylanthus mollis ssp. mollis
currently is restricted to about 12 ha (31
acres) of occupied habitat (Jake Ruygt,
1994 and in litt. 1996). The total number
of individuals reported among
populations varies from 1 at the smallest
site to 150,000 plants at the largest site.
Of the remaining nine sites, one
(McAvoy) has only 23 plants. Most sites
have between 1,000 and 6,000
individuals (Jake Ruygt 1994; CNDDB
1996). Individual populations fluctuate
in size from year to year, as is typical
of annual plants. Cordylanthus mollis
ssp. mollis occurs primarily on private
or non-Federal land; the second largest
occurrence is found on Department of
Defense (U.S. Navy) land. Habitat
conversion and fragmentation, water
pollution, increases in salinity of tidal
marshes due to upstream withdrawals of
fresh water, projects that alter the
natural tidal regime, indirect effects of
urbanization, mosquito abatement
activities (including off-road vehicle
use), erosion, competition with non-
native vegetation, insect predation, and
other random events threaten the
remaining occurrences of Cordylanthus
mollis ssp. mollis.

The CDWR has conducted surveys for
Cordylanthus mollis ssp. mollis and
Cirsium hydrophilum var. hydrophilum,
and these surveys have not been limited
to known historic populations. The
CDWR has surveyed potential habitat
throughout Suisun Marsh, searched
portions of the potential habitat along
the Contra Costa shoreline, has assisted
with searches downstream of Suisun
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Bay in the Carquinez Strait and Napa
marshes, and has surveyed diked
wetlands managed for waterfowl.
Despite these surveys, the CDWR has
found no new populations since their
original data submittal in 1993 (Randall
Brown in. litt. 1996).

Previous Federal Action

Federal government actions on the
two plants began as a result of section
12 of the Act, which directed the
Secretary of the Smithsonian Institution
to prepare a report on those plants
considered to be endangered,
threatened, or extinct in the United
States. This report, designated as House
Document No. 94-51, was presented to
Congress on January 9, 1975, and listed
Cirsium hydrophilum var. hydrophilum
and Cordylanthus mollis ssp. mollis as
possibly extinct. The Service published
a notice on July 1, 1975 (40 FR 27823),
of its acceptance of the report of the
Smithsonian Institution as a petition
within the context of section 4(c)(2)
(petition provisions now are found in
section 4(b)(3) of the Act) and its
intention thereby to review the status of
the plant taxa named therein. The above
two taxa were included in the July 1,
1975, notice. On June 16, 1976, the
Service published a proposal (41 FR
24523) to determine approximately
1,700 vascular plant species to be
endangered species pursuant to section
4 of the Act. The list of 1,700 plant taxa
was assembled on the basis of
comments and data received by the
Smithsonian Institution and the Service
in response to House Document No. 94—
51 and the July 1, 1975, Federal
Register publication. Cirsium
hydrophilum var. hydrophilum and
Cordylanthus mollis ssp. mollis were
included in the June 16, 1976, Federal
Register proposal.

General comments received on the
1976 proposal were summarized in an
April 26, 1978, notice (43 FR 17909).
The Act’s Amendments of 1978 required
that all proposals over 2 years old be
withdrawn. A 1-year grace period was
given to those proposals already more
than 2 years old. In a December 10,
1979, notice (44 FR 70796), the Service
withdrew the June 16, 1976, proposal,
along with four other proposals that had
expired.

The Service published an updated
Notice of Review for plants on
December 15, 1980 (45 FR 82480). The
two plant taxa were listed as category 1
candidates for Federal listing in this
document. Category 1 taxa were those
that the Service has on file substantial
information on biological vulnerability
and threats to support preparation of
listing proposals. On November 28,

1983, the Service published a
supplement to the Notice of Review (48
FR 53640); there were no changes to
these taxa in this supplement.

The plant notice was revised again on
September 27, 1985 (50 FR 39526),
February 21, 1990 (55 FR 6184), and
September 30, 1993 (58 FR 51144). In
these three notices Cirsium
hydrophilum var. hydrophilum and
Cordylanthus mollis ssp. mollis were
included as category 1 candidate
species. On February 28, 1996, the
Service published a Notice of Review in
the Federal Register (61 FR 7596) that
discontinued the use of candidate
categories and considered the former
category 1 candidates as simply
“‘candidates” for listing purposes.

Section 4(b)(3)(B) of the Act requires
the Secretary to make certain findings
on petitions within 12 months of their
receipt. Section 2(b)(1) of the 1982
amendments further requires that all
petitions pending on October 13, 1982,
be treated as having been newly
submitted on that date. This was the
case for Cirsium hydrophilum var.
hydrophilum and Cordylanthus mollis
ssp. mollis, because the 1975
Smithsonian report had been accepted
as a petition. On October 13, 1982, the
Service found that the petitioned listing
of these species was warranted, but
precluded by other pending listing
actions, in accordance with section
4(b)(3)(B)(iii) of the Act; notification of
this finding was published on January
20, 1984 (49 FR 2485). The finding was
reviewed annually from October 1983
through 1994, pursuant to section
4(b)(3)(C)(i) of the Act.

A proposal to list Cirsium
hydrophilum var. hydrophilum and
Cordylanthus mollis ssp. mollis as
endangered was published on June 12,
1995. The proposal was based on
information supplied by reports to the
California Diversity Database, and
observations and reports by numerous
botanists.

The processing of this final listing
rule conforms with the Service’s final
listing priority guidance published on
December 5, 1996 (61 FR 64475). The
guidance clarifies the order in which the
Service will process rulemakings
following two related events, the lifting
on April 26, 1996, of the moratorium on
final listings imposed on April 10, 1995
(Public Law 104-6) and the restoration
of significant funding for listing through
passage of the omnibus budget
reconciliation law on April 26, 1996
following severe funding constraints
imposed by a number of continuing
resolutions between November 1995
and April 1996. The guidance calls for
giving highest priority to handling

emergency situations (Tier 1) and
second highest priority (Tier 2) to
resolving the listing status of
outstanding proposed listings. Tier 3
includes the processing of new
proposed listings for species facing high
magnitude threats, and processing
administrative findings on petitions.
Tier 4 includes the processing of critical
habitat designations. This final rule falls
under Tier 2.

This rule has been updated to reflect
any changes in distribution, status and
threats since the effective date of the
listing moratorium, and to incorporate
information obtained through the public
comment period. This additional
information was not of a nature to alter
the Service’s decision to list the species.

Summary of Comments and
Recommendations

In the proposed rule published June
12, 1995 in the Federal Register (60 FR
31000), all interested parties were
requested to submit factual reports or
information that might contribute to the
development of a final rule. The public
comment period closed on August 21,
1995. Appropriate State agencies,
county and city governments, Federal
agencies, scientific organizations, and
other interested parties were contacted
and requested to comment. A public
hearing request was received within 45
days of publication of the proposal from
Paul Campos, General Counsel for the
Building Industry Association. Because
a Congressional moratorium on the
Service’s activities associated with final
listing actions was in effect from April
1995 to April 1996, scheduling of the
hearing was delayed. The Service
subsequently scheduled and held the
public hearing on Wednesday, October
2, 1996, from 6:00 p.m. to 8:00 p.m. at
the Holiday Inn, 1350 Holiday Lane,
Fairfield, California. To accommodate
the hearing, the public comment period
was reopened on September 6, 1996,
and closed October 15, 1996. Notice of
the public hearing and reopening of the
public comment period was published
in the Federal Register September 6,
1996 (61 FR 47105) and in newspapers
including The Napa Register on
September 18, 1996, The San Francisco
Chronicle on September 18, 1996, The
Contra Costa Times on September 18,
1996, and The Fairfield Daily Republic
on September 19, 1996.

During the comment period, the
Service received comments (letters and
oral testimony) from a total of 14
people. Some people submitted more
than one comment to the Service. Six
commenters supported the listing, one
commenter opposed the listing, and
seven commenters are viewed as
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neutral. One commenter submitted
comments late. Among the six
commenters supporting the listing are
the California Native Plant Society, the
University of California at Davis, and
the Napa-Solano Chapter of the
Audubon Society. Three commenters
provided detailed information on
locations, population sizes, and threats
to the species. These data have been
incorporated into this rule. Two
commenters stated that they were
researching the threats to the species
and hoped that the Service would be
available to work with them in the
creation of protection and/or mitigation
plans as necessary. One commenter
representing the Solano County
Mosquito Abatement District stated they
are willing to work with the Service to
avoid actions that may be damaging to
endangered plants and habitat.
Opposing comments and other
comments questioning the proposed
rule have been organized into specific
issues. These issues and the Service’s
response to each are summarized as
follows:

Issue 1: One commenter stated that
the Service should make the precise
locations of the two tidal plants
available to landowners and the
counties in which the species occur.
This information would help the
landowners ensure that activities they
conduct would not harm the two
species, if the species exist on their
property.

Service Response: In the proposed
rule, the Service stated that these plants
are restricted to salt or brackish tidal
marsh within Solano, Contra Costa, and
Napa counties. Individuals owning land
in these counties who believe that their
actions or activities may result in harm
to either of these two species should feel
free to provide the Service with detailed
maps of their lands prior to conducting
these activities so that the Service can
provide technical assistance on the
exact locations of these species. The
Service will make every effort to notify
landowners and seek cooperation with
surveys or other conservation efforts.
The complete file for this rule is
available for public inspection, and does
contain general information about
where the species occurs. The Service is
always willing to assist the public in
matters aimed at protecting sensitive
species.

Issue 2: One commenter was
concerned about the listing of
Cordylanthus mollis ssp. mollis,
although they did not formally object to
the listing. Specifically, the commenter
questioned what the legal protection
means to the subspecies when it is
similar in appearance to Cordylanthus

mollis ssp. hispidus and the two cannot
readily be distinguished in the field and
there is the possible occurrence of
hybridization.

Service Response: The taxonomy of
the subspecies has been clarified by
Chuang and Heckard (1971), with
Cordylanthus mollis ssp. mollis and
Cordylanthus mollis ssp. hispidus
separated primarily by habitat, spike
length, and seed size; and secondarily
by branching patterns and hirsuteness
(i.e., coarse stiff hairs). As with many
subspecies, though material may be
difficult to identify in the field,
Cordylanthus mollis ssp. mollis and
Cordylanthus mollis ssp. hispidus are
recognized as distinct subspecies
(Chuang and Heckard 1971, Chuang and
Heckard 1993). As the term *‘species’ is
defined in the Act, the Service can
apply the protections of the Act to any
species or subspecies of fish, wildlife, or
plants, that meets the definition of
endangered or threatened. The Act does
not attempt to define ““species” in
biological terms, and thus allows the
term to be applied according to the best
current biological information and
understanding of evolution, speciation,
and genetics.

Issue 3: One commenter questioned
whether mosquito abatement activities
had led to a decline in Cordylanthus
mollis ssp. mollis.

Service Response: As documented in
Factor “E” below, mosquito abatement
activities, resulting from increased
urbanization, have been observed to
adversely impact individual
Cordylanthus mollis ssp. mollis plants.

Issue 4: One commenter stated that
there were considerably more
populations of Cordylanthus mollis ssp.
mollis in Contra Costa County than
reported in the proposed rule, which
according to the commenter included
only the East Navy marsh and
Swanton’s or Hasting’s Slough Marsh.

Service Response: Populations
reported in the proposed rule as
occurring in Contra Costa County
included Pt. Pinole, McAvoy Boat
Harbor, Hasting’s Slough, and Concord
Naval Weapons Station. As mentioned
in the “Discussion of the Two Species”
section, populations of annual plants
tend to fluctuate from year to year. The
Service views the additional
“populations” of Cordylanthus mollis
ssp. mollis located at East Navy South,
Swanton’s SW, Swanton’s NW, and Pt.
Pinole to be extensions of existing
populations that were included in the
proposed rule, and not an expansion of
the overall range of this species.

Issue 5: One commenter questioned
the adequacy of many aspects of the
data used in the proposed rule. This

commenter stated that listing at this
time is premature and also was
concerned that the best available
knowledge, including information not
yet in print, be used in the rule.

Service Response: In accordance with
the “Interagency Cooperative Policy on
Information Standards under the
Endangered Species Act”, published in
the Federal Register on July 1, 1994 (59
FR 34271), the Service impartially
reviews all scientific and other
information to ensure that any
information used to promulgate a
regulation to add a species to the list of
threatened and endangered species is
reliable, credible, and represents the
best scientific and commercial data
available. The Service used information
received from the California Natural
Diversity Data Base, knowledgeable
botanists, and from studies specifically
directed at gathering the information on
distribution and threats. Information
from botanical collections of these
plants that, in some cases, dates from
the 1880’s, was utilized in the
preparation of the proposed rule. The
Service received information from
Federal, State, and local agencies, and
consulted professional botanists during
the preparation of the proposed rule.
Destruction and loss of habitat and
extirpation of populations of these two
plants from a variety of causes have
been documented. The Service sought
comments on the proposed rule from
Federal, State, and county entities,
species experts, and other individuals.
All substantive new data received
during the public comment period have
been incorporated into the final rule.
Specific justification for listing the two
plant species is summarized in Factors
“A” through “E.”

Issue 6: One commenter stated that
we do not know that full tidal action is
needed for Cordylanthus mollis ssp.
mollis.

Service Response: All known
populations of Cordylanthus mollis ssp.
mollis occur in higher elevational zones
within larger tidal marshes that have
fully developed tidal channel networks.
In sites where this taxa has been
extirpated, full tidal action has often
been lost. Extensive surveys for
Cordylanthus mollis ssp. mollis have
been conducted in tidal and diked
marsh lands, and it has not been located
in any diked marshes.

Issue 7: One commenter stated that
the plants occur in tidal marshes and
not in diked areas and, therefore, their
lands do not constitute critical habitat
for the species.

Service Response: The designation of
critical habitat for Cirsium hydrophilum
var. hydrophilum and Cordylanthus
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mollis ssp. mollis is not prudent. Refer
to the Critical Habitat section of this
final rule for a detailed discussion of the
Service’s decision.

Peer Review

In accordance with Service peer
review policy (July 1, 1994; 59 FR
34270), the Service sent copies of the
proposed rule to three independent
botanists and tidal marsh specialists
who are professors. The Service
solicited their review of the proposed
rule and pertinent scientific and
commercial information substantive to
the listing determination. The reviewers
did not respond to the Service.

Summary of Factors Affecting the
Species

Section 4 of the Act and regulations
(50 CFR part 424) promulgated to
implement the listing provisions of the
Act set forth the procedures for adding
species to the Federal lists of
endangered and threatened species. A
species may be determined to be
endangered or threatened due to one or
more of the five factors described in
section 4(a)(1). These factors and their
application to Cirsium hydrophilum
(Greene) Jepson var. hydrophilum
(Suisun thistle) and Cordylanthus mollis
Gray ssp. mollis (soft bird’s-beak) are as
follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Their Habitat or Range

Habitat for Cirsium hydrophilum var.
hydrophilum and Cordylanthus mollis
ssp. mollis has been severely reduced by
past human activities. Hydraulic
mining, diking and filling involved in
agricultural land conversion and
urbanization, waste disposal, port and
industrial development, railroad
construction, dredging, salt production,
and sedimentation have drastically
reduced the amount of tidal marsh in
California (Atwater 1979, MacDonald
1990, Association of Bay Area
Governments (ABAG) 1991). Changes in
freshwater inflow, pollution, habitat
conversion, habitat fragmentation, and
alteration of the natural tidal regime
continue to threaten the habitat of both
species.

In San Pablo Bay, historical tidal
wetlands have been diked and
converted to agricultural lands that were
farmed for oat hay. In addition,
approximately 4,050 ha (10,000 acres)
also were converted to salt ponds. In
Suisun Bay, most of the 28,780 ha
(71,100 acres) of tidal marshes that
existed in 1850 were converted
originally to agricultural land, and then
to diked seasonal wetlands used for

waterfowl management. Only 3,780 ha
(9,340 acres) within Suisun Marsh
remain as tidal marsh (Dedrick 1989).
Most of the remaining tidal marshes are
backed by steep levees, allowing for
little or no transitional wetland
habitat—the habitat required by Cirsium
hydrophilum var. hydrophilum and
Cordylanthus mollis ssp. mollis.

The change of freshwater inflow to
the marsh has modified the habitat for
these two taxa. Agricultural and
municipal uses have diverted over 50
percent of the historical annual inflow
of freshwater from the Suisun Marsh
and Delta (ABAG 1991). During the past
40 years, significant portions of the
tidally-influenced brackish marsh
within Suisun Bay have become more
saline due to decreased freshwater flows
(Pavlik 1992). Increased salt levels
within the Suisun Marsh may threaten
Cordylanthus mollis ssp. mollis and
Cirsium hydrophilum var. hydrophilum.
Salt stress causes decreased plant
growth and lower reproduction. When
salinity levels remain high during
extended drought conditions,
population viability of these species
may be greatly impaired to the extent
they lose their ability to maintain
themselves as components of a healthy
wetlands ecosystem (Pavlik 1992).
When salinity increases in the root
zone, salt stress reduces plant
abundance and causes shifts in plant
distribution. This has occurred even in
common salt-tolerant plants (Pavlik
1992). Cordylanthus mollis ssp. mollis
and Cirsium hydrophilum var.
hydrophilum may be especially
vulnerable to increased salt levels due
to the limited number of individuals
and their restricted distribution.
Additionally, decreased levels of salt
within the Suisun Marsh may threaten
Cordylanthus mollis ssp. mollis by
affecting its host plants. Cordylanthus
mollis ssp. mollis is a hemi-root parasite
that completes its life cycle by
parasitizing the roots of perennial
halophytes. Salicornia virginica and
Distichlis spicata are halophyte plant
associates and likely hosts of
Cordylanthus mollis ssp. mollis,
although specifics of the host
relationship have yet to be determined.
During the wet and above normal water
years of 1995 and 1996, these two plant
associates have decreased in abundance
in the areas where the Cordylanthus
mollis ssp. mollis is found. Therefore, it
is important to maintain the long term
natural variability of hydrologic
conditions in order to ensure the
survival of Cordylanthus mollis ssp.
mollis and the species upon which it
may depend (R. Brown, in. litt. 1996).

The two plant species also face threats
from habitat fragmentation associated
with commercial and residential
development, road construction, and
ongoing effects of historical
fragmentation by activities associated
with clearing for agriculture, railroad
construction, dredging, and conversion
to salt ponds. These activities have split
habitat into smaller, more isolated units.
Habitat fragmentation may alter the
physical environment, changing the
microclimate, quantity of water, and
nutrients required by remnant
vegetation (Saunders et al. 1991). In
addition, a higher proportion of the area
of these fragmented natural areas is
subject to the influences from external
factors (e.g., additional development,
off-road vehicular use, numerous other
human influences, and competition
with non-native vegetation) that disrupt
natural ecosystem processes. Further
effects of habitat fragmentation on the
two plant species are discussed in
Factor “E.”

Projects that convert habitat from tidal
marsh to diked seasonal wetlands
potentially threaten both Cirsium
hydrophilum var. hydrophilum and
Cordylanthus mollis ssp. mollis. Within
Suisun Marsh, the conversion of tidal
marsh to diked seasonal wetlands, a
practice common in the development of
waterfowl managements areas, is a
potential threat for both species
(Randall Brown, in litt. 1993). The
CDFG'’s planned conversion of 40 ha
(100 acres) of Distichlis spicata (an
associated species for both Cirsium
hydrophilum var. hydrophilum and
Cordylanthus mollis ssp. mollis) in Hill
Slough as enhancement of habitat for
wildlife (CDWR, in litt. 1996), will
further diminish the amount of suitable
habitat for Cirsium hydrophilum var.
hydrophilum and Cordylanthus mollis
ssp. mollis.

Habitat conversion for planned future
urbanization threatens both species. In
the Association of Bay Area
Governments’ analysis of the San
Francisco Bay Estuary, over 4,856 ha
(12,000 acres) of wetlands in the Bay
will be subject to moderate to high
development uses over the next 12 years
(ABAG 1991). Highway projects within
the San Francisco Bay Estuary during
the next 20 years alone are expected to
fill 146 ha (362 acres) of wetlands
(ABAG 1991). Some of the highway
projects will threaten Cordylanthus
mollis ssp. mollis by eliminating habitat
into which existing populations of this
plant could expand. Widening of
California Highway 37 will impact
wetlands that occur along the Napa
River (ABAG 1991) and may adversely
affect habitat for Cordylanthus mollis
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ssp. mollis. Proposed widening of
Highway 12 near the Suisun Marsh
would threaten the habitats of
Cordylanthus mollis ssp. mollis and
Cirsium hydrophilum var. hydrophilum
(Brenda Grewell, pers. comm. 1993),
either due to habitat fragmentation as
discussed above or by runoff.

Projects that alter the natural tidal
regime may also threaten both taxa.
Although the California Department of
Water Resources is no longer pursuing
the Western Suisun Marsh Salinity
Control Project, projects that may alter
the salinity regime and flows, are being
evaluated under the CalFed Bay-Delta
Program. The goals of the program will
be to contribute toward recovery of
sensitive species rather than to recover
the species. The alternatives of the
CalFed program have not been
identified yet, but could involve habitat
modification associated with restoration
activities and the construction of
various storage and conveyance
structures. These actions could subject
tidal marsh to altered flows and changes
in salinity that could be detrimental to
Cirsium hydrophilum var. hydrophilum
and Cordylanthus mollis ssp. mollis.
The restoration plans have not
specifically addressed Cirsium
hydrophilum var. hydrophilum and
Cordylanthus mollis ssp. mollis.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Overutilization currently is not
known to be a factor for these two
plants. Increased collecting for scientific
or horticultural purposes or excessive
visits by individuals interested in seeing
rare plants could result, however, from
increased publicity resulting from
publication of this proposal.

C. Disease or Predation

The health of one of the largest
occurrences of Cordylanthus mollis ssp.
mollis is declining due to insect
predation (Brenda Grewell, pers. comm.
1993). Intense insect seed predation has
been observed in the population at Joice
Island and Hill Slough within Suisun
Marsh in Solano County (Randall
Brown, in litt. 1993). The presence of a
thistle weevil (Rhinocyllus conicus) in a
portion of the Cirsium hydrophilum var.
hydrophilum population was
documented in June 1996 by CDWR.
The CDWR has collected thistle weevil
in Cirsium hydrophilum var.
hydrophilum flower heads, and
observed many flower heads with no
seeds. The larval stage of this weevil
feeds on the seed. Phyciods mylitta
caterpillars were collected on a
population of Cirsium hydrophilum var.

hydrophilum in September 1996. These
caterpillars have caused significant
damage to the rosettes of plants that will
flower next year (R. Brown, in. litt.
1996).

Disease is not known to be a factor for
either Cirsium hydrophilum var.
hydrophilum or Cordylanthus mollis
ssp. mollis.

D. The Inadequacy of Existing
Regulatory Mechanisms

Section 404 of the Clean Water Act
represents the primary Federal law that
affords some protection for these two
plants since they occur in wetlands.
However, the Clean Water Act, by itself
does not provide adequate protection for
either Cirsium hydrophilum var.
hydrophilum or Cordylanthus mollis
ssp. mollis. The Army Corps of
Engineers (Corps) is the Federal agency
responsible for administering the
section 404 program. Under section 404,
nationwide permits may be issued for
certain activities that are considered to
have minimal impacts, including oil
spill cleanup, minor dredging,
maintenance dredging of existing
basins, some road crossings, and minor
bank stabilization (December 13, 1996;
61 FR 65874-65922). However, the
Corps seldom withholds authorization
of an activity under nationwide permits
unless the existence of a listed
threatened or endangered species would
be jeopardized, regardless of the
significance of the affected wetland
resources. Activities that do not qualify
for authorization under a nationwide
permit, including projects that would
result in more than minimal adverse
environmental effects, either
individually or cumulatively, may be
authorized by an individual or regional
general permit, which are typically
subject to more extensive review.
Regardless of the type of permit deemed
necessary under section 404, rare
species such as Cirsium hydrophilum
var. hydrophilum and Cordylanthus
mollis ssp. mollis may receive no
special consideration with regard to
conservation or protection unless they
are listed under the Act.

The Service, as part of the section 404
review process, provides comments to
the Corps on nationwide permits and
individual permits. The Service’s
comments are only advisory, although
procedures exist for elevating permit
review within the agencies when
disagreements between the Service and
Corps arise concerning the issuance of
a permit. In practice, the permitting
process for wetland fills and other
activity under section 404 are
insufficient to protect rare species such
as Cirsium hydrophilum var.

hydrophilum and Cordylanthus mollis
ssp. mollis.

CDFG has formally designated
Cordylanthus mollis ssp. mollis as rare
under the California Endangered
Species Act (chapter 1.5 sec. 2050 et
seq. of the California Fish and Game
Code and Title 14, California Code of
Regulations 670.2). This designation by
the State of California requires
individuals to obtain a permit or an
agreement with the CDFG to possess or
“take” a listed species. Although the
“take” of State-listed plants is
prohibited (California Native Plant
Protection Act, chapter 10 sec. 1908 and
California Endangered Species Act,
chapter 1.5 sec. 2080), State law
exempts the taking of such plants via
habitat modification or land use changes
by the landowner. After CDFG notifies
a landowner that a State-listed plant
grows on his or her property, the
California Native Plant Protection Act
requires only that the landowner notify
the agency “at least 10 days in advance
of changing the land use to allow
salvage of such a plant”’ (chapter 10 sec.
1913 of the California Fish and Game
Code).

The California Environmental Quality
Act (CEQA) requires a full disclosure of
the potential environmental impacts of
proposed projects. CEQA also obligates
disclosure of environmental resources
within proposed project areas and may
enhance opportunities for conservation
efforts. However, CEQA does not
guarantee that such conservation efforts
will be implemented. The public agency
with primary authority or jurisdiction
over the project is designated as the lead
agency, and is responsible for
conducting a review of the project and
consulting with the other agencies
concerned with the resources affected
by the project. Section 15065 of the
CEQA Guidelines requires a finding of
significance if a project has the potential
to “reduce the number or restrict the
range of a rare or endangered plant or
animal.” Once significant effects are
identified, the lead agency has the
option to require mitigation for effects
through changes in the project or to
decide that overriding considerations
make mitigation infeasible. In the latter
case, projects may be approved that
cause significant environmental
damage, such as resulting in the loss of
sites supporting State-listed species.
Mitigation plans usually involve the
transplantation of the plant species to
an existing habitat or an artificially
created habitat. Following the
development of the transplantation
plan, the original site is destroyed.
Therefore, if the mitigation effort fails,
the resource has already been lost.
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Protection of listed species through
CEQA is, therefore, dependent upon the
discretion of the lead agency involved.
In addition, revisions to the CEQA
guidelines have been proposed that, if
made final, may weaken protections for
threatened, endangered, and other
sensitive species (U.S. Department of
the Interior, in. litt. 1997). Final CEQA
guidelines are forthcoming.

In 1977, the State of California
enacted the Suisun Marsh Preservation
Act (Preservation Act) to protect Suisun
Marsh. This legislation established
primary and secondary management
areas. The secondary management areas
were established to provide a buffer
against development. In 1982, the
Preservation Act was amended to
exclude, in the primary management
area, land proposed for the Lawlor
Ranch development. Exclusion of this
land has reduced the buffer between
urbanization and Suisun Marsh. The
indirect effects of urbanization are
discussed further in Factors “A” and
“E.

E. Other Natural or Manmade Factors
Affecting Their Continued Existence

Both populations of Cirsium
hydrophilum var. hydrophilum are
adversely affected by non-native plants.
Lepidium latifolium (perennial
peppergrass), a rated noxious weed
(California Department of Food and
Agriculture 1993), has “moved in
especially in the last 5 years™ (Brenda
Grewell, pers. comm. 1993). Cirsium
hydrophilum var. hydrophilum is out-
competed by L. latifolium.
Hybridization with Cirsium vulgare
(bull thistle), a non-native, also is a
potential threat. Cirsium vulgare
hybridizes readily with other Cirsium.
Hybridization with Cirsium vulgare was
suggested as a possible explanation for
the previously presumed extinction of
Cirsium hydrophilum var. hydrophilum
(Smith and Berg 1988). Cordylanthus
mollis ssp. hispidus is a species
generally associated with more alkaline
habitats than tidal marshes where
Cordylanthus mollis ssp. mollis is
found. However, hybridization and
mixing of traits may be occurring
between these two taxa or subspecies as
possibly indicated in some voucher
species kept in the University of
California (Berkeley) and Jepson
herbarium reference collections.

Chronic pollution from petroleum
products is an ongoing threat to the
habitat of both plants within San Pablo
Bay and southern Suisun Bay. Oil spills
can result in severe and long lasting
destruction of salt marsh vegetation.
Studies on mangroves, seagrasses, salt
marsh grasses, and algae have shown

that petroleum causes death, reduced
growth, and impaired reproduction in
large plants (Albers 1992). The effects of
a petroleum spill to plants depends on
several factors including the time of
year, the type of petroleum product
(crude or refined), and the degree of
coverage (Hershner and Moore 1977;
Rob Ricker, CDFG, pers. comm. 1993). A
plant entirely covered by oil will die.
Oil that seeps into sediments can affect
the roots or rhizomes of plants as well.
Oil spills may also affect plants by
decreasing the amount of plant biomass
(either above or below ground), or by
decreasing the reproductive capacity of
the plant (Rob Ricker, pers. comm.
1993).

Four hundred to 800 oil spills occur
annually within California (Rob Ricker,
pers. comm. 1993). Within northern
California, 309 reported spills affecting
marine or estuarine habitats within the
jurisdiction of the Service’s Sacramento
Fish and Wildlife Office occurred
between March 1992 and March 1993
(Office of Environmental Services (OES)
1992 and 1993). Most of these spills
occurred in the San Francisco Bay
Estuary.

In 1988, an oil spill in Martinez,
California, flowed as far as Suisun Bay.
Although these plants are found within
the northern part of the Suisun Marsh
and may not be threatened directly by
an oil spill in San Francisco Bay, the
potential for oil spills exists from
vessels operating within the marsh, as
well as from an accidental spill from
railroads that bisect the marsh. Oil spills
also are an ever present threat to
Cordylanthus mollis ssp. mollis
occurring near Point Pinole (Pat
O’Brien, General Manager, East Bay
Regional Parks District, in litt. 1994).

A hazardous waste clean-up effort
resulted in the removal of a portion of
the Middle Point Cordylanthus mollis
ssp. mollis population in 1994. This
population is found on the Concord
Naval Weapons Station Property (Ruygt
1994).

Chronic pollution from point and
non-point sources, including heavy
metals from industrial discharges, also
may threaten the habitat of both plants.
It is unknown, however, what effects
heavy metals in industrial discharges
have on these two taxa. In 1978, 52
municipal treatment facilities and 42
industrial facilities continuously
discharged wastewater into San
Francisco Bay (Western Ecological
Services Company (WESCO) 1986). By
1982, over 200 permits for industrial
discharges had been granted (WESCO
1986).

The amounts of heavy metals in the
San Francisco Bay Estuary are projected

to increase during the next 10 years. The
San Francisco Bay Conservation and
Development Commission, Center for
Environmental Design Research, and the
Greenbelt Alliance (1992) collectively
modeled plausible land use changes and
their impact to the health of the San
Francisco Bay Estuary. Several methods
were used to determine the effects of
land use change including two future
land use models. The model projecting
the highest increase in heavy metal was
based on a composite of the general plan
maps for all of the counties in the
estuary. Amounts of heavy metals
including lead, nickel, and cadmium
were projected to increase under both
future land use models in all the
watersheds that include habitat for these
two plants.

As discussed in Factor ““A”’, habitat
fragmentation may alter the physical
environment. In addition, habitat
fragmentation increases the risks of
extinction due to random events. The
small, isolated nature of the two
populations of Cirsium hydrophilum
var. hydrophilum also makes extinction
from random events more likely.
Random events such as insect or pest
outbreaks, extended drought, oil spills
or a combination of several such events,
could destroy part of a single population
or entire populations. The risk of
extirpation due to genetic and
demographic problems associated with
small populations is a threat to at least
the two occurrences of Cordylanthus
mollis ssp. mollis that have fewer than
25 individuals. Additionally, the
ongoing harvesting, planting of seed,
and attempts at artificially expanding
one of the populations in Contra Costa
County, that is occurring without proper
permits from the State of California,
potentially threatens the genetic
diversity of Cordylanthus mollis ssp.
mollis (Deborah L. Elliot-Fisk,
University of California at Davis, in. litt.
1996; David Tibor, CNPS, in. litt. 1996).

Mosquito abatement will increase as a
result of urbanization (Brenda Grewell,
pers. comm. 1993). Mosquito abatement
activities threaten Cirsium hydrophilum
var. hydrophilum and Cordylanthus
mollis ssp. mollis. Within Suisun
Marsh, both species grow along or near
first order channels and mosquito
abatement drainage ditches. Ditch
cleaning and dredging, and the chemical
spraying of vegetation along these
channels or ditches may adversely
impact individual plants. Plant
populations parallel to these channels
have been subjected to damage by
vehicles used off established roads
during mosquito abatement activities
(Randall Brown, in. litt. 1993).
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Foot traffic is a threat to Cordylanthus
mollis ssp. mollis. A trail runs through
the occurrence located on East Bay
Regional Park’s Point Pinole Regional
Seashore. Foot traffic also is a potential
threat to the largest occurrence of
Cordylanthus mollis ssp. mollis due to
the increased urbanization occurring
within 0.40 kilometer (0.25 mile). Foot
traffic disturbance through
Cordylanthus mollis ssp. mollis can
easily damage the shallow and very
brittle roots (Stromberg 1986).

Erosion is a threat to Cordylanthus
mollis ssp. mollis located on the Point
Pinole Regional Seashore. The main
population of Cordylanthus mollis ssp.
mollis is immediately adjacent to a
slough that is undergoing bank
slumping (Stromberg 1986). Individual
plants are threatened by undercutting of
the bank and subsequent slumping of
the marsh soil into the slough.

Cattle grazing continues on both
private and state owned tidal marsh
lands adjacent to Hill Slough, and in the
privately owned tidal marsh near
McAvoy Harbor. Extensive areas of bare
ground are now present within the
Cordylanthus mollis ssp. mollis
population, decreasing the size of the
populations (R. Brown, in. litt. 1996).

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by
these species in determining to finalize
this rule. Cirsium hydrophilum var.
hydrophilum, limited to only two
populations, is threatened across all of
its current range by indirect effects of
urbanization, projects that alter the
natural tidal regime, vulnerability to
extinction due to random events and
environmental factors, and competition
with non-native vegetation.
Urbanization, industrial development,
and agricultural land conversion have
extirpated or potentially extirpated
nearly 45 percent of known occurrences
of Cordylanthus mollis ssp. mollis.
Cordylanthus mollis ssp. mollis is
restricted to about 12 ha (31 acres) of
habitat. Indirect effects of urbanization
including habitat fragmentation and
conversion, projects that alter natural
tidal regimes, alteration of salinity
levels, water pollution, mosquito
abatement activities (including off-
highway vehicle use), insect predation,
erosion, foot traffic, and extirpation due
to genetic and demographic problems
continue to threaten most occurrences
of Cordylanthus mollis ssp. mollis
across its remaining range. Because
Cirsium hydrophilum var. hydrophilum
and Cordylanthus mollis ssp. mollis are
in danger of extinction throughout all or
a significant part of their respective

ranges, they meet the definition of
“endangered” as it is defined in the Act.
The preferred action, therefore, is to list
Cirsium hydrophilum var. hydrophilum
and Cordylanthus mollis ssp. mollis as
endangered.

Alternatives to this action were
considered but not preferred. Not listing
Cirsium hydrophilum var. hydrophilum
and Cordylanthus mollis ssp. mollis or
listing these taxa as threatened would
not provide adequate protection and
would not be consistent with the Act.
The Service is not proposing to
designate critical habitat for these plants
at this time, as discussed below.

Critical Habitat

Critical habitat is defined in section 3
of the Act as: (i) The specific areas
within the geographical area occupied
by a species, at the time it is listed in
accordance with section 4 of the Act, on
which are found those physical or
biological features (I) essential to the
conservation of the species and (I1) that
may require special management
consideration or protection and; (ii)
specific areas outside the geographical
area occupied by a species at the time
it is listed, upon determination that
such areas are essential for the
conservation of the species.
“Conservation” as it is defined in
section 3(3) of the Act means the use of
all methods and procedures needed to
bring the species to the point at which
listing under the Act is no longer
necessary.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, the Secretary designate
critical habitat at the time the species is
listed. Service regulations (50 CFR
424.12(a)(1)) state that designation of
critical habitat is not prudent when one
or both of the following situations
exist—(1) The species is threatened by
taking or other human activity, and
identification of critical habitat can be
expected to increase the degree of threat
to the species, or (2) such designation of
critical habitat would not be beneficial
to the species.

The Service finds that designation of
critical habitat is not prudent for
Cirsium hydrophilum var. hydrophilum
and Cordylanthus mollis ssp. mollis at
this time.

Critical habitat designation for
Cirsium hydrophilum var. hydrophilum
is not prudent due to lack of benefit.
Cirsium hydrophilum var. hydrophilum
is a wetland species and alteration of its
tidal marsh habitat may be regulated by
the Corps under the Clean Water Act.
The inadequacies of the permitting

process for wetland fills and other
activities in protecting rare species is
discussed under Factor “D” of the
“Summary of Factors Affecting the
Species” section above. Although there
may be a Federal nexus for Cirsium
hydrophilum var. hydrophilum through
the Clean Water Act, the designation of
critical habitat for this species would
provide little or no benefit to the
protection of this species beyond that
provided by listing. Because of the small
size of the total population of this
species (i.e., a few thousand
individuals) and the small area of
occupied habitat (i.e., less than 0.40 ha
(1 ac)), any adverse modification of the
occupied habitat would likely
jeopardize the continued existence of
Cirsium hydrophilum var. hydrophilum.

Critical habitat designation for
Cordylanthus mollis ssp. mollis is not
prudent due to lack of benefit.
Cordylanthus mollis ssp. mollis is a
wetland species and alteration of its
tidal marsh habitat may be regulated by
the Corps under the Clean Water Act.
The inadequacies of the permitting
process for wetland fills and other
activities in protecting rare species is
discussed under Factor “D” of the
“Summary of Factors Affecting the
Species” section above. Because of the
small size of the total population of this
species (i.e., several thousand
individuals) and the small area of
occupied habitat (i.e., about 12 ha (31
ac)), any adverse modification of the
occupied habitat would likely
jeopardize the continued existence of
Cordylanthus mollis ssp. mollis.
Moreover, any benefit that may be
gained by designation of critical habitat
is out weighed by the detriment of such
a designation. The publication of maps
depicting precise locations of critical
habitat that is required for designation
would contribute to the further decline
of this species by facilitating
trespassing, uncontrolled collecting, and
hindering recovery efforts. Urban
encroachment in the Suisun Marsh
Protection Zone increases the threat of
foot traffic in sensitive tidal marsh areas
where these plants occur (R. L. Brown,
California Department of Water
Resources, in. litt. 1993), and these areas
are easily accessed by foot from the
public roads near the marsh. As
discussed in Factor “E” above, the
ongoing harvesting of seeds and
attempts at artificially expanding one of
the populations in Contra Costa County
by seeding, that is occurring without
proper permits from the State of
California, potentially threatens the
genetic diversity of Cordylanthus mollis
ssp. mollis (Deborah L. Elliot-Fisk,



61924 Federal Register / Vol. 62,

No. 224 / Thursday, November 20, 1997 / Rules and Regulations

University of California at Davis, in. litt.
1996; David Tibor, CNPS, in. litt. 1996).
Critical habitat receives consideration
under section 7 of the Act with regard
to actions carried out, authorized, or
funded by a Federal agency. As such,
designation of critical habitat may affect
non-Federal lands only where such a
Federal nexus exists. Critical habitat
designation requires Federal agencies to
ensure that their actions do not result in
destruction or adverse modification of
critical habitat. However, both
jeopardizing the continued existence of
a species and adverse modification of
critical habitat have similar standards
and thus similar thresholds for violation
of section 7 of the Act. In fact, biological
opinions that conclude that a Federal
agency action is likely to adversely
modify critical habitat but not
jeopardize the species for which it is
designated are extremely rare.

Most populations of the two taxa
occur on private or State lands. The
designation of critical habitat on private
or State lands will afford no additional
benefit for these species over that
provided as a result of listing provided
there is no Federal nexus. Designating
critical habitat does not create a
management plan for the areas where
the listed species occurs; does not
establish numerical population goals or
prescribe specific management actions
(inside or outside of critical habitat);
and does not have a direct effect on
areas not designated as critical habitat.

Protection of the habitat of these
species will be addressed through the
section 4 recovery process and the
section 7 consultation process. The
Service believes that Federal
involvement in the areas where these
plants occur can be identified without
the designation of critical habitat. For
the reasons discussed above, the Service
finds that the designation of critical
habitat for these plants is not prudent.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain activities.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the State and
requires that recovery plans be
developed for all listed species. The
protection required of Federal agencies
and the prohibitions against certain
activities involving listed plants are
discussed, in part, below.

Section 7(a) of the Act requires
Federal agencies to evaluate their
actions with respect to any species that
is proposed or listed as endangered or
threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(1) requires Federal
agencies to use their authorities to
further the purposes of the Act by
carrying out programs for listed species.
If a species is listed, section 7(a)(2) of
the Act requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of
such a species or to destroy or adversely
modify its critical habitat. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into consultation
with the Service.

One occurrence of Cordylanthus
mollis ssp. mollis is on land that is
managed by the U.S. Navy. Activities
conducted by the U.S. Navy that may
affect this species would be subject to
review under section 7 of the Act. The
U.S. Bureau of Reclamation and the
Corps would become involved with
these plants through their funding of
projects that may directly impact the
plants or support development of areas
that contain suitable salt or brackish
marsh habitat for these plants. The
Corps also would be involved as an
authorizing agency for permits to dredge
or fill wetlands and navigable waters of
the United States. The Corps regulates
dredging and filling of jurisdictional
wetlands and navigable waters,
including salt marshes, under section
404 of the Clean Water Act. By
regulation, nationwide permits may not
be issued where a federally listed
endangered or threatened species may
be affected by the proposed project
without first completing consultation
pursuant to section 7 of the Act. The
presence of a listed species would
highlight the national importance of
these resources. Highway construction
and maintenance projects that receive
funding from the Department of
Transportation (Federal Highway
Administration) also would be subject
to review under section 7 of the Act.

Listing Cirsium hydrophilum var.
hydrophilum and Cordylanthus mollis
ssp. mollis as endangered provides for
development of a recovery plan (or
plans) for them. Such plan(s) would
bring together both State and Federal
efforts for conservation of the plants.
The recovery plan(s) would establish a
framework for agencies to coordinate
activities and cooperate with each other

in conservation efforts. The plan(s)
would set recovery priorities and
estimate costs of various tasks necessary
to accomplish them. It also would
describe site-specific management
actions necessary to achieve
conservation and survival of the two
species. Additionally, pursuant to
section 6 of the Act, the Service would
be able to grant funds to affected states
for management actions aiding the
protection and recovery of these species.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered plants. All
prohibitions of section 9(a)(2) of the Act,
implemented by 50 CFR 17.61, apply.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to
import or export; transport in interstate
or foreign commerce in the course of a
commercial activity, sell or offer for sale
in interstate or foreign commerce, or
remove and reduce the species to
possession from areas under Federal
jurisdiction. In addition, for plants
listed as endangered, the Act prohibits
the malicious damage or destruction on
areas under Federal jurisdiction and the
removal, cutting, digging up, or
damaging or destroying of such plants
in knowing violation of any State law or
regulation, including State criminal
trespass law. Certain exceptions apply
to agents of the Service and State
conservation agencies.

The Act and 50 CFR parts 17.62,
17.63, and 17.72 also provide for the
issuance of permits to carry out
otherwise prohibited activities
involving endangered or threatened
plant species under certain
circumstances. The Service anticipates
few permits would ever be sought or
issued for the two species because the
plants are not common in cultivation or
in the wild. Requests for copies of the
regulations on listed plants and
inquiries regarding them may be
addressed to U.S. Fish and Wildlife
Service, Ecological Services,
Endangered Species Permits, 911 NE
11th Avenue, Portland, Oregon 97232—
4181; telephone 503/231-2063 or FAX
503/231-6243).

The Act directs Federal agencies to
protect and promote the recovery of
listed species. Collection of listed plants
on Federal lands is prohibited. Proposed
Federal projects and actions including
activities on private or non-Federal
lands that involve Federal funding or
permitting require review to ensure they
will not jeopardize the survival of any
listed species, including plants. The Act
does not prohibit “take” of listed plants
on private lands, but private landowners
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should be aware of State laws protecting
imperiled plants.

It is the policy of the Service,
published in the Federal Register on
July 1, 1994 (59 FR 34272), to identify
to the maximum extent practicable at
the time a species is listed those
activities that would or would not
constitute a violation of section 9 of the
Act. The intent of this policy is to
increase public awareness of the effect
of the listing on proposed and ongoing
activities within a species’ range. Most
occurrences of both plants are either on
private or non-Federal lands. One
population of Cordylanthus mollis ssp.
mollis occurs on land managed by the
Department of Defense (U.S. Navy). The
Service believes that the following
actions would result in a violation of
section 9, although possible violations
are not limited to these actions alone—
collection, damage, or destruction of
these species on Federal lands, except
in certain cases described below; and
activities on non-Federal lands
conducted in knowing violation of
California State law, which requires a
ten day notice be given before taking of
plants on private land. The Service
believes that, based on the best available
information at this time, the following
actions will not result in a violation of
section 9 on private land provided that
they do not violate State trespass or
other laws—waterfowl hunting, bird
watching, and fishing. Activities that
occur on Federal land, or on private
land that receive Federal authorization,

permit is issued to allow collection for
scientific or recovery purposes, or a
consultation is conducted in accordance
with section 7 of the Act, would also not
result in a violation of section 9. The
Service is not aware of any otherwise
lawful activities being conducted or
proposed by the public that will be
affected by this listing and result in a
violation of section 9. General
prohibitions and exceptions that apply
to all endangered plants in section
9(a)(2) of the Act, implemented by 50
CFR 17.61, apply as discussed earlier in
this section. Questions regarding
whether specific activities will
constitute a violation of section 9
should be directed to the Field
Supervisor of the Service’s Sacramento
Fish and Wildlife Office (see ADDRESSES
section).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment or Environmental Impact
Statement, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Act. A notice outlining the Service’s
reasons for this determination was
published in the Federal Register on
October 25, 1983 (48 FR 49244).

Required Determinations

The Service has examined this
regulation under the Paperwork
Reduction Act of 1995 and found it to

References Cited

A complete list of all references cited
herein is available, upon request, from
the Field Supervisor, Sacramento Fish
and Wildlife Office (see ADDRESSES
section).

Author: The primary authors of this
final rule are Kirsten Tarp and Matthew
D. Vandenberg, U.S. Fish and Wildlife
Service, Sacramento Fish and Wildlife
Office (see ADDRESSES section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulations Promulgation

Accordingly, Part 17, subchapter B of
chapter I, Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

1. The authority citation for Part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2. Section 17.12(h) is amended by
adding the following, in alphabetical
order under FLOWERING PLANTS, to
the List of Endangered and Threatened
Plants, to read as follows:

§17.12 Endangered and threatened plants.

permits, or funding, and for which contain no information collection *oox oo kX
either a Federal endangered species requirements. (h) > * =
Species R : : Critical Special
Historic range Family name Status  When listed habitat tules
Scientific name Common name
FLOWERING PLANTS
* * * * * * *
Cirsium hydrophilum  Suisun thistle .......... U.S.A. (CA) .ccoveeen. Asteraceae .............. E NA NA
var. hydrophilum.
* * * * * * *
Cordylanthus mollis  Soft bird’s-beak ....... U.S.A. (CA) .ccoveeen. Scrophulariaceae .... E NA NA
ssp. mollis.
* * * * * * *

Dated: November 12, 1997.
Jamie Rappaport Clark,
Director, Fish and Wildlife Service.
[FR Doc. 97-30552 Filed 11-19-97; 8:45 am]
BILLING CODE 4310-55-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 23

[Docket No. 143CE, Notice No. SC-23-ACE-
93]

Special Conditions; EXTRA
Flugzeugbau GmbH EA—400 Airplane
Design

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of Proposed Special
Conditions.

SUMMARY: This document proposes
special conditions for the EXTRA
Flugzeugbau GmbH EA—-400 airplane
design. These designs will have novel
and unusual design features when
compared to the state of technology
anticipated in the applicable
airworthiness standards. These design
features include performance
characteristics for which the applicable
regulations do not contain adequate or
appropriate airworthiness standards.
This document contains the additional
airworthiness standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that provided by the current
airworthiness standards.

DATES: Comments must be received on
or before December 22, 1997.

ADDRESSES: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Regional
Counsel, ACE-7, Attention: Rules
Docket Clerk, Docket No. 143CE, Room
1558, 601 East 12th Street, Kansas City,
Missouri 64106. All comments must be
marked: Docket No. 143CE. Comments
may be inspected weekdays, except
Federal holidays, between 7:30 a.m. and
4:00 p.m., at the Rules Docket location.
FOR FURTHER INFORMATION CONTACT:
Kenneth W. Payauys, Aerospace
Engineer, Standards Office (ACE-110),
Small Airplane Directorate, Aircraft
Certification Service, Federal Aviation
Administration, 601 East 12th Street,

Kansas City, Missouri 64106; telephone
(816) 426-5688.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of these
special conditions by submitting written
data, views, or arguments.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
given above. All communications
received on or before the closing date
for comments given above will be
considered by the Administrator before
taking further rulemaking action on this
proposal. Commenters wishing the FAA
to acknowledge receipt of their
comments submitted in response to this
notice must include a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. 143CE.” The
postcard will be date stamped and
returned to the addressee. The proposals
contained in this notice may be changed
in light of the comments received. All
comments received will be available for
examination by interested parties, both
before and after the closing date for
comments, at the Rules Docket. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Background

On April 6, 1993, the EXTRA
Flugzeugbau GmbH, Schwarze Heide
21, D-46569 Hunxe, Germany, made
application for normal category type
certification of the Model EA-400
airplane design. The EA—-400 design is
a two-place (side-by-side), all composite
material, cantilevered high-wing,
retractable gear, unpressurized, single
reciprocating engine, airplane with a
maximum design weight of 3,974
pounds (1800 kilograms). It is intended
for 14 CFR Part 91 operation as a day-
VFR normal category airplane.

Type Certification Basis

The type certification basis of the
EXTRA Flugzeugbau GmbH EA-400
airplane design is the following: 14 CFR
Part 23, effective February 1, 1965,
through amendment 23-45, effective
August 6, 1993; 14 CFR Part 36,
effective December 1, 1969, through
amendment 36-21 effective December

28, 1995; exemptions, if any; equivalent
level of safety findings, if any; and the
special conditions adopted by this
rulemaking action.

Discussion

Special conditions may be issued and
amended, as necessary, as part of the
type certification basis if the
Administrator finds that the
airworthiness standards designated
under 14 CFR Part 21, §21.17(a)(1) do
not contain adequate or appropriate
safety standards because of novel or
unusual design features of an airplane.
Special conditions, as appropriate, are
issued under 14 CFR Part 11, §11.49
after public notice, as required by
8§8§11.28 and 11.29, and become a part
of the type certification basis, as
provided by 14 CFR Part 21,
§21.17(a)(2).

The proposed type design of the
EXTRA Flugzeugbau GmbH EA-400
airplane incorporates certain novel and
unusual design features for which the
airworthiness regulations do not contain
adequate or appropriate safety
standards. These features include
certain performance characteristics
necessary for this type of airplane
design that were not foreseen by the
existing regulations.

This special condition addresses the
flight safety of the EA-400 in case of an
engine compartment fire with resulting
heat conduction through the engine-
mounts to composite structure joints
beyond the firewall. The type certificate
applicant shall demonstrate that the
airplane structure design, especially the
engine-mount attachments to the
structure beyond the firewall, is able to
retain the engine while withstanding the
following:

1. An engine compartment fire, the
loss of the most highly loaded
composite joint, and heating of the next
most highly loaded composite joint from
those that remain;

2. Maximum continuous power for 5
minutes; and

3. Combined airplane flight maneuver
and gust limit loads for at least 15
minutes.

Note: The engine-mount attachments at the
firewall are not the same as the engine-to-
engine-mount attachments, which contain
vibration dampers.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.
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Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g); 40113, 44701,
44702, and 44704; 14 CFR 21.16 and 21.17;
and 14 CFR 11.28 and 11.29(b).

The Proposed Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes the following
special conditions as part of the type
certification basis for the EXTRA
Flugzeughau GmbH EA—-400 airplane
design.

Heat Capability of Engine Mount and
Fuselage Connection Joint

(a) Modify the airworthiness
standards given in 14 CFR part 23,
POWERPLANT FIRE PROTECTION,
Nacelle areas behind firewalls
(8 23.1182), by making the most critical
composite engine-mount attachment
ineffective (assumed destroyed by heat).
Then, for 15 minutes, apply an
additional flame test of 500°C (932°F) to
the next most structurally critical
engine-mount of those remaining. The
flame shall encompass the whole
engine-mount structural attach fitting.
Conductive heat will affect the metallic
and composite joint structural capability
beyond the firewall. Test the joint
structural capability with these
simultaneous limit load conditions
(under these conditions, the engine
shall remain attached to the airplane):

(1) The combined thrust, torque and
gyroscopic loads resulting from the
engine and propeller at maximum
continuous power for the first 5
minutes, and

(2) The airplane normal inertial limit
loads that result from the following:

(i) A maneuver load factor equal to
that obtained from a constant altitude
30° bank, combined with

(ii) The positive and negative vertical
design gust load factors that occur at the
design maneuvering speed and the
minimum flying weight, and

(iii) A factor-of-safety equal to one.

Issued in Kansas City, Missouri on
November 6, 1997.

Mary Ellen A. Schutt,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 97-30496 Filed 11-19-97; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 97-AWP-10]
Proposed Amendment of Class E
Airspace; Tracy, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
amend the Class E airspace area at
Tracy, CA. The establishment of a
Global Positioning System (GPS)
Standard Instrument Approach
Procedure (SIAP) to Runway (RWY) 11,
a GPS SIAP to RWY 25, and a GPS SIAP
to RWY 29 at Tracy Municipal Airport
has made this proposal necessary.
Additional controlled airspace
extending upward from 700 feet or more
above the surface of the earth is needed
to contain aircraft executing the
approach and departure procedures at
Tracy Municipal Airport. The intended
effect of this proposal is to provide
adequate controlled airspace for
Instrument Flight Rules (IFR) operations
at Tracy Municipal Airport, Tracy, CA.
DATES: Comments must be received on
or before December 29, 1997.
ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Attn:
Manager, Airspace Branch, AWP-520,
Docket No. 97-AWP-10, Air Traffic
Division, 15000 Aviation Boulevard,
Lawndale, California, 90261.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Western Pacific Region,
Federal Aviation Administration, Room
6007, 15000 Aviation Boulevard,
Lawndale, California, 90261.

An informal docket may also be
examined during normal business hours
at the Office of the Manager, Airspace
Branch, Air Traffic Division at the above
address.

FOR FURTHER INFORMATION CONTACT:
Larry Tonish, Airspace Specialist,
Airspace Branch, AWP-520, Air Traffic
Division, Western-Pacific Region,
Federal Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California, 90261, telephone (310) 725-
6531.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.

Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on the notice must submit
with the comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 97—
AWP-10."” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Airspace Branch, Air
Traffic Division, 15000 Aviation
Boulevard, Lawndale, California 90261,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Auvailability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Airspace
Branch, 15000 Aviation Boulevard,
Lawndale, California 90261.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedures.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 to amend
the Class E airspace area at Tracy, CA.
The establishment of a GPS RWY 11
SIAP, GPS RWY 25 SIAP, and GPS RWY
29 SIAP at Tracy Municipal Airport has
made this proposal necessary.
Additional controlled airspace
extending upward from 700 feet above
the surface is needed to contain aircraft
executing the approach and departures
procedures at Tracy Municipal Airport.
The intended effect of this proposal is
to provide adequate controlled airspace
for aircraft executing the GPS RWY 11
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SIAP, GPS RWY 25 SIAP, and GPS RWY
29 SIAP and other IFR operations at
Tracy Municipal Airport, Tracy, CA.
Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.E dated September 10, 1997,
and effective September 16, 1997, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in this Order.

The FAA has determined that this
proposed regulation only invovles an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AWP CA E5 Tracy, CA [Revised]

Tracy Municipal Airport, CA

(Lat. 37°41'15" N, long. 121°26'29" W)
Manteca VORTAC

(Lat. 37°50'01" N, long. 121°10'17" W)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Tracy Municipal Airport and within
2.2 miles each side of the Manteca VORTAC
237¢ radial, extending from the 6.4-mile
radius to 4.9 miles southwest of the Manteca
VORTAC and within 1.8 miles each side of
the 117° bearing from the Tracy Municipal
Airport, extending from the 6.4-mile radius
to 8.4 miles southeast of the Tracy Municipal
Airport and within 1.8 miles each side of the
326° bearing from the Tracy Municipal
Airport, extending from the 6.4-miles radius
to 7.7 miles northwest of the Tracy
Municipal Airport, excluding that portion
within the Stockton, CA, Class E and
Livermore, CA, Class E airspace areas, and
excluding that airspace within Restricted
Area R2531A.

* * * * *

Issued in Los Angeles, California, on
November 7, 1997.

Michael Lammes,

Acting Manager, Air Traffic Division,
Western-Pacific Region.

[FR Doc. 97-30353 Filed 11-19-97; 8:45 am]
BILLING CODE 4910-13-M

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1700

Requirements for Child-Resistant
Packaging; Household Products With
More Than 50 mg of Elemental Fluoride
and More Than 0.5 Percent Elemental
Fluoride; and Modification of
Exemption for Oral Prescription Drugs
With Sodium Fluoride

AGENCY: Consumer Product Safety
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission is proposing
a rule to require child-resistant (““CR”)
packaging for household products
containing more than the equivalent of
50 mg of elemental fluoride and more
than the equivalent of 0.5 percent
elemental fluoride (on a weight-to-
volume (*w/v’’) or weight-to-weight
(“w/w”’) basis). Examples of such
products are some rust removers, toilet
cleaners, metal cleaners and etching
products. Dental products, such as
toothpaste, contain lower levels of
fluoride and would not be affected. For
consistency, the Commission is also
proposing to modify the oral
prescription drug exemption for sodium
fluoride preparations. Instead of
allowing drugs with no more than 264
mg of sodium fluoride per package to be
in non-CR packaging as the current rule
does, the Commission proposes to allow
such drugs with only 50 mg or less of
the equivalent of elemental fluoride
(110 mg or less of sodium fluoride) per

package and no more than the
equivalent of 0.5 percent elemental
fluoride on a w/v or w/w basis. The
Commission has preliminarily
determined that child-resistant
packaging is necessary to protect
children under 5 years of age from
serious personal injury and serious
illness resulting from handling or
ingesting a toxic amount of elemental
fluoride. The Commission takes this
action under the authority of the Poison
Prevention Packaging Act of 1970.
DATES: Comments on the proposal
should be submitted no later than
February 3, 1998.

ADDRESSES: Comments should be
mailed to the Office of the Secretary,
Consumer Product Safety Commission,
Washington, D.C. 20207, or delivered to
the Office of the Secretary, Consumer
Product Safety Commission, Room 502,
4330 East-West Highway, Bethesda,
Maryland 20814—4408, telephone
(301)504-0800. Comments may also be
filed by telefacsimile to (301) 504-0127
or by email to cpsc-os@cpsc.gov.

FOR FURTHER INFORMATION CONTACT:
Jacqueline Ferrante, Ph.D., Division of
Health Sciences, Directorate for
Epidemiology and Health Sciences,
Consumer Product Safety Commission,
Washington, D.C. 20207; telephone
(301)504-0477 ext. 1199.

SUPPLEMENTARY INFORMATION:
A. Background

1. Household Products Containing
Fluoride

Many types of household products
may contain fluoride in one form or
another. Fluorides are ingredients in
cleaning products for metal, tile, brick,
cement, wheels, radiators, siding,
toilets, ovens and drains. Fluorides are
also found in rust and water stain
removers, silver solder and other
welding fluxes, etching compounds,
laundry sour, air conditioner coil
cleaners and floor polishes. The
fluorides that may be ingredients in
these products and are potentially toxic
are hydrofluoric acid (“HF"),
ammonium bifluoride, ammonium
fluoride, potassium bifluoride, sodium
bifluoride, sodium fluoride and sodium
fluosilicate.1 [3] 2

Many dental products also contain
fluorides, but at lower levels.

1The percentage of elemental fluoride in any
compound is determined by dividing the molecular
weight of fluoride (019 grams/mole) by the
molecular weight of the compound (e.g., the
molecular weight of sodium fluoride = 42 grams/
mole). Sodium fluoride contains 45% elemental
fluoride (19/42 x 100 = 45%).

2Numbers in brackets refer to documents listed
at the end of this notice.
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Prescription dental products are
available with fluoride contents of
0.125-0.5 mg/ml for drops, 0.5-1 mg per
tablet, 1 mg per lozenge, 0.1-0.9 mg/g
for topical rinses (0.01-0.09 percent and
5 mg/g (0.5 percent) for topical gels.
Prescription vitamin preparations are
also available containing 0.25 to 1 mg
elemental fluoride per ml. The highest
concentration of elemental fluoride in
any such dental product available over-
the-counter (“*OTC”) is 0.15 percent for
pastes and powders and 0.5 percent for
liquids or gels. In contrast, some
household products, particularly metal
cleaners and rust removers containing
hydrofluoric acid and/or soluble
fluoride salts, can have as much as 57
percent elemental fluoride. In general,
the concentrations of elemental fluoride
in household cleaners and surface
preparation agents are 10 to 1,000-fold
higher than concentrations found in
dental products.[2]

2. Relevant Statutory and Regulatory
Provisions

The Poison Prevention Packaging Act
of 1970 (“PPPA™), 15 U.S.C. 1471-1476,
authorizes the Commission to establish
standards for the “‘special packaging’ of
any household substance if (1) the
degree or nature of the hazard to
children in the availability of such
substance, by reason of its packaging, is
such that special packaging is required
to protect children from serious
personal injury or serious illness
resulting from handling, using, or
ingesting such substance and (2) the
special packaging is technically feasible,
practicable, and appropriate for such
substance.

Special packaging, also referred to as
“child-resistant (CR) packaging,” is (1)
designed or constructed to be
significantly difficult for children under
5 years of age to open or obtain a toxic
or harmful amount of the substance
contained therein within a reasonable
time and (2) not difficult for ““‘normal
adults” to use properly. 15 U.S.C.
1471(4). Household substances for
which the Commission may require CR
packaging include (among other
categories) foods, drugs, or cosmetics as
these terms are defined in the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
321). 15 U.S.C. 1471(2)(B). The
Commission has performance
requirements for special packaging. 16
CFR 1700.15, 1700.20.

Section 4(a) of the PPPA, 15 U.S.C.
1473(a), allows the manufacturer or
packer to package a nonprescription
product subject to special packaging
standards in one size of non-CR
packaging only if the manufacturer (or
packer) also supplies the substance in

CR packages of a popular size, and the
non-CR packages bear conspicuous
labeling stating: ““This package for
households without young children.” 15
U.S.C. 1473(a), 16 CFR 1700.5.

3. Existing Requirements for Fluoride-
Containing Products

The Commission currently requires
CR packaging for oral prescription drugs
with fluoride, but it exempts those in
liquid or tablet form that contain no
more than 264 mg of sodium fluoride
(equivalent to 120 mg fluoride) per
package. 16 CFR 1700.14(10)(vii). In
1977, the Commission first exempted
aqueous solutions of sodium fluoride at
that level. In 1980, in response to a
petition, the Commission extended the
exemption to include liquid and tablet
forms. When it issued the exemption,
the Commission believed that drugs
with sodium fluoride below that level
would not cause serious personal injury
or illness to children under 5 years of
age. The Commission based this
decision on the lack of serious adverse
human experience associated with such
drugs at that time. The level was also
partly based on a recommendation by
the American Dental Association that no
more than 264 mg of sodium fluoride
should be dispensed at one time. 45 FR
78630. Also at that time, the Food and
Drug Administration (““FDA”) had
determined that an acutely toxic dose of
sodium fluoride for a 25 pound (011.4
kg) child was in the range of 50 to 250
mg/kg (equivalent to 023 to 113 mg/kg
of elemental fluoride) (42 FR 62363). As
discussed below, the Commission is
proposing a new level that is based on
current information concerning the
toxicity of fluoride and would be
consistent with the proposed CR
requirement for fluoride-containing
household products.

The FDA limits OTC packages of
toothpaste and tooth powder to no more
than 276 mg total elemental fluoride per
package. 21 CFR 310.545. However,
preventative treatment rinses and gels
sold OTC must contain no more than
120 mg total elemental fluoride per
package. 21 CFR 355.10.

B. Toxicity of Fluoride

Most available toxicity information on
fluoride relates to acute toxicity of
hydrofluoric acid (““HF”"). However,
other water soluble fluoride-containing
compounds can cause fluoride
poisoning. The fluoride ion is
systemically absorbed almost
immediately. It is highly penetrating
and reactive and can cause both
systemic poisoning and tissue
destruction. Fluoride ions, once
separated from either HF or fluoride

salts, penetrate deep into tissues,
causing burning at sites deeper than the
original exposure site. The process of
tissue destruction can continue for
days.[2]

Systemic fluoride poisoning after
ingestion or inhalation occurs very
rapidly as the fluoride is absorbed into
the gastrointestinal (“‘GI’") tract and
lungs. Systemic fluoride poisoning can
also result from dermal exposure if the
exposure is massive or the skin barrier
has been destroyed, as with severe
burns. Fluoride absorption can produce
hyperkalemia (elevated serum
potassium), hypocalcemia (lowered
serum calcium), hypomagnesemia
(lowered serum magnesium), and
metabolic and respiratory acidosis.
These disturbances can then bring on
cardiac arrhythmia, respiratory
stimulation followed by respiratory
depression, muscle spasms,
convulsions, central nervous system
(““CNS”’) depression, possible
respiratory paralysis or cardiac failure,
and death. Fluoride may also inhibit
cellular respiration and glycolysis, alter
membrane permeability and excitability,
and cause neurotoxic and adverse Gl
effects.[2]

When exposure is through inhalation,
fluorides can cause severe chemical
burns to the respiratory system.
Inhalation can result in difficulty
breathing (dyspnea), bronchospasms,
chemical pneumonitis, pulmonary
edema, airway obstruction, and
tracheobronchitis. The severity of burns
from dermal absorption can vary
depending on the concentration of
fluoride available, duration of the
exposure, the surface area exposed, and
the penetrability of the exposed tissue.
Dermal exposure to 6 to 10 percent HF
is the lowest concentration range known
to cause skin injury in humans.
Destruction of tissue under the skin may
occur, as may decalcification and
erosion of bone. Death from systemic
fluoride toxicity has resulted from
dermal exposure to 70 percent HF over
2.5 percent of the body surface.[2]

Ocular exposure can result in serious
eye injury. Exposure to concentrations
of 0.5 percent can lead to mild
conjunctivitis and greater
concentrations can lead to progressively
severe results such as immediate
corneal necrosis (20 percent solution).

Ingestion of fluoride can result in
mild to severe Gl symptoms. Reports
suggest that ingesting 3 to 5 milligrams
per kilogram of fluoride causes
vomiting, diarrhea, and abdominal pain.
Ingestion of more than 5 mg/kg may
produce systemic toxicity. A
retrospective poison control center
study of fluoride ingestions reported
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that symptoms, primarily safely
tolerated Gl symptoms that tended to
resolve within 24 hours, developed
following ingestions of 4 to 8.4 mg/kg of
fluoride.[2]

According to the medical literature, a
safely tolerated dose (“‘STD”’) and a
certainly lethal dose (““‘CLD"’) were
determined from 600 fluoride poisoning
deaths. The CLD was determined to be
32 to 64 mg/kg and the STD was
estimated at one fourth that, or 8 to 16
mg/kg. These values were statistically
determined and do not correspond to
the actual lowest toxic or lethal levels
of fluoride. The lowest documented
lethal dose for fluoride is 16 mg/kg in
a 3-year-old child. There were
complicating factors in this death. The
child may have taken other medications
and he suffered from Crohn’s disease
(an inflammatory disorder of the Gl
tract) that may have contributed to his
death.[2]

C. Injury Data

Medical Literature

There are many reports in the medical
literature of deaths and injuries
involving fluoride-containing products.
A retrospective study conducted by the
American Association of Poison Control
Centers (“AAPCC”) of hydrofluoric acid
burns from rust stain removers applied
to clothing found 619 such cases in
1990. Five of these required
hospitalization. Some of the burns
occurred even after the clothing had
been washed.[2]

Other reports included that of a 14-
month-old child who developed
hypocalcemia and hyperfluoridemia
(elevated blood fluoride level) and went
into cardiac arrest after exposure to a
rust remover containing HF. A 2%>-year-
old child developed respiratory failure
and repeated episodes of ventricular
tachycardia (rapid heart beat) and
fibrillation after ingesting a laundry sour
(used in laundry operations to
neutralize alkalis or decompose
hypochlorite bleach) with sodium
fluosilicate. A 28-year-old man died
after accidentally drinking floor polish
that contained fluosilicate. A 56-year-
old man died after ingesting a spoonful
of glass etching cream (20% ammonium
bifluoride and 13% sodium bifluoride).
He had severe burns in his esophagus
and stomach, and he suffered cardiac
arrest 5 hours after the ingestion.[2]

CPSC Databases

CPSC has several databases for poison
incidents. The staff reviewed cases from
1988 to May 1997 in the National
Electronic Injury Surveillance System
(““NEISS”), the Injury or Potential Injury

Incident (“1IP1”) files, Death Certificate
(““DCRT") database, and In-Depth-
Investigation (“INDP”) files. From 1988
to 1996, NEISS had reports of 31
incidents involving products
documented to contain fluoride. Two of
these were accidental ingestions by
children under 5 years old. Most other
injuries involved chemical burns of the
hands.[2]

The INDP files contain numerous
injury reports. For example, a 50-year-
old woman was using a water stain
remover with 6 percent HF when it
leaked through her rubber gloves and to
her skin. She developed intense pain 4
hours later when the fluoride ion
penetrated through to the bones of her
forearm. Four months after the incident
she had only partial use of her arm and
hand. In another case, an 18-year-old
man developed second and third degree
burns on his hands after exposure to an

automobile water spot remover with HF.

His fingers became permanently flexed
from damage to the muscle and
connective tissue. A 20-year-old male
died of cardiac arrest after ingesting one
to two ounces of a wheel cleaner with
fluoride.[2]

Three reports in the INDP files
involve children under 5 years old who
died after ingesting fluoride-containing
products. A three-year-old child
ingested an unknown product with HF.
The second case involved a 2-year-old
child who ingested a toilet bowl stain
remover that contained 15.9 percent
ammonium bifluoride. The most recent
case was an 18-month-old child who
ingested an unknown amount of air
conditioner coil cleaner with 8 percent
HF and 8 percent phosphoric acid.[2]

Since 1995, there have been six
additional reports of fluoride poisoning
in children under 5 years of age from
the wheel cleaning product involved in
the death of the 20-year-old man
described above. The product contains
ammonium bifluoride and ammonium
fluoride salts, reportedly containing at
least 15 percent fluoride. Before
December, 1996, it was marketed for
household use in non-CR packaging.
Since that date it has been packaged in
CR packaging, and in September 1997 it
was recalled by the manufacturer.[2]

AAPCC Data

The staff reviewed AAPCC ingestion
data involving children under 5 years
old and products known to, or that may,
contain fluoride. (The actual number of
fluoride exposures cannot be
determined because some products that
contain fluoride are not identified as
such and therefore may be coded to
generic categories such as acidic
cleaning products or other unknown

cleaning products.) From 1993 to 1995,
there were no reported fatalities in this
age group. Out of a total of 499
exposures to products known to contain
HF, there were 2 major 3 outcomes and
24 moderate 4 outcomes. The AAPCC
data also show 23 major outcomes and
188 moderate outcomes for other acid
household products. Some of these may
have contained fluoride. The frequency
of injury for dental treatments was
much lower than that for household
products containing HF. Of
approximately 23,000 exposures to such
dental products, there were 34 moderate
outcomes, and the only documented
major outcome was a miscoded incident
where the child experienced an allergic
reaction to the product rather than
systemic toxicity from an overdose.[2]

The staff also compiled data from
AAPCC annual reports for all ages and
all routes of exposure for the years 1985
to 1995. During this time period, there
were about 25,000 exposures to
products containing HF. Of these, 2,881
resulted in moderate outcomes and 275
in major outcomes. There were also
injuries from dental products, fluoride
mineral/electrolyte products, and
vitamins with fluoride. A total of 18
deaths were reported in the HF category.
Two deaths involved children under 5
years old. One ingested an ammonium
bifluoride toilet stain remover
(described above) and the other child
died after ingesting a toilet cleaner with
HF. Generally, these AAPCC data
suggest that household products with
HF pose a more serious risk of injury
than other classes of fluoride products.
Moderate to serious outcomes
developed in 12.8 percent of the
exposures to HF compared to only 0.4
percent of the exposures to anticaries
products.[2]

D. Level of Regulation for Household
Products Containing Fluoride

The Commission is proposing a rule
that requires special packaging for
household products containing more
than the equivalent of 50 mg of
elemental fluoride and more than the
equivalent of 0.5 percent elemental
fluoride on a weight-to-volume (“w/v’)
basis for liquids or a weight-to-weight
(““‘w/w”) basis for non-liquids.[1&2] The
Commission is especially interested in
obtaining information and receiving

3Major outcome—The patient exhibited signs or
symptoms which were life-threatening or resulted
in significant residual disability or disfigurement.

4Moderate outcome—The patient exhibited signs
and symptoms that were more pronounced, more
prolonged, or more of a systemic nature. Usually
some form of treatment was required. Symptoms
were not life-threatening and the patient had no
residual disability or disfigurement.
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comments on the uses and marketing
patterns of glass etching creams.

There is no well defined lethal dose
for fluoride. In the medical literature,
one source cites a minimum lethal dose
in humans of 71 mg/kg and another
specifies a lethal oral dose in the range
of 70 to 140 mg/kg. The staff considers
these values too high based on
documented cases of fluoride toxicity.
There is one documented death from
ingestion of 16 mg/kg fluoride, but as
discussed above, other medical factors
may have contributed to that death.
Most evidence suggests that the lower
limit of the calculated certainly lethal
dose (CLD) of 32 mg/kg is a reasonable
estimate for a minimum lethal dose.[2]

Similarly, there is no established toxic
dose for fluoride. Generally, greater than
6 percent HF can cause dermal burns
and more than 0.5 percent can lead to
serious eye injury. Several reports
suggest ingestion of 3 to 5 mg/kg
produces symptoms and that more than
5 mg/kg (50 mg in a 10 kg child) can
produce systemic toxicity. Additionally,
some medical professionals advise
medical observation following
ingestions of more than 5 to 8 mg/kg.
Based on this information, the
Commission proposes a level for
regulation that would include all
household products with more than 50
mg of elemental fluoride and more than
0.5 percent elemental fluoride on a w/
v basis for liquids or a w/w basis for
non-liquids. There is no evidence that
50 mg or less of elemental fluoride or
concentrations less than 0.5 percent
cause serious systemic toxicity or
serious burns. [1&2]

E. Level of Regulation for Oral
Prescription Drugs Containing Sodium
Fluoride

Based on the toxicity information
discussed above, the Commission
believes that the current exemption for
oral prescription drugs with no more
than 264 mg of sodium fluoride should
be modified. To be consistent with the
proposed level for household products
containing fluoride, the Commission is
proposing that the level for the oral
prescription drug exemption be changed
to allow no more than the equivalent of
50 mg of elemental fluoride (110 mg
sodium fluoride) per package and no
more than a concentration of 0.5 percent
elemental fluoride on a w/v basis for
liquids or a w/w basis for non-liquids.
The proposed level provides a safety
factor to protect sensitive
individuals.[1&2]

The Commission does not believe that
changing the level of exemption for
prescription drugs containing sodium
fluoride will impact any of the currently

exempted dental products with more
than 50 mg of fluoride because these
products have 0.5 percent or less
fluoride. There is no evidence that any
of these products have caused serious
injury. The Commission proposes
modifying the exemption level so that it
is consistent with the regulated level
proposed for household products
containing fluoride.[1]

F. Statutory Considerations

1. Hazard to Children

As noted above, the toxicity data
concerning children’s ingestion of
fluoride demonstrate that fluoride can
cause serious illness and injury to
children. Moreover, it is available to
children in common household
products. Although some products
currently use CR packaging, others do
not. The Commission preliminarily
concludes that a regulation is needed to
ensure that products subject to the
regulation will be placed in CR
packaging by any current as well as new
manufacturers.[1&2]

The same hazard posed to children by
toxic amounts of fluoride in household
products also exists from such levels of
fluoride in oral prescription drugs.
Therefore, the Commission is proposing
to modify the existing exemption for
such drugs with sodium fluoride to
reflect current toxicity data and be
consistent with the proposed level for
fluoride-containing household
products.[1&2]

Pursuant to section 3(a) of the PPPA,
15 U.S.C. 1472(a), the Commission
preliminarily finds that the degree and
nature of the hazard to children from
handling or ingesting fluoride is such
that special packaging is required to
protect children from serious illness.
The Commission bases this finding on
the toxic nature of these products,
described above, and their accessibility
to children in the home.

2. Technical Feasibility, Practicability,
and Appropriateness

In issuing a standard for special
packaging under the PPPA, the
Commission is required to find that the
special packaging is ‘‘technically
feasible, practicable, and appropriate.”
15 U.S.C. 1472(a)(2). Technical
feasibility may be found when
technology exists or can be readily
developed and implemented by the
effective date to produce packaging that
conforms to the standards. Practicability
means that special packaging complying
with the standards can utilize modern
mass production and assembly line
techniques. Packaging is appropriate
when complying packaging will

adequately protect the integrity of the
substance and not interfere with its
intended storage or use.[4]

Some OTC fluoride-containing
household products are packaged in
containers with non-CR continuous
threaded closures. The Commission also
is aware of such products packaged in
aerosols and mechanical pumps.
Various types and designs of senior
friendly CR packaging can be readily
obtained that would be suitable for
fluoride-containing products.[3&4]

Two manufacturers currently use
senior-friendly continuous threaded CR
packaging for their fluoride-containing
household products. Another
manufacturer uses a senior-friendly
trigger mechanical pump mechanism for
its product. This shows that these types
of CR packages are technically feasible,
practicable and appropriate for fluoride-
containing products. The Commission
knows of at least one fluoride product
that uses a non-CR aerosol package. The
manufacturer of another regulated
product is currently using a senior-
friendly CR aerosol overcap. Thus, this
kind of CR packaging could be used for
fluoride-containing products. Finally,
various designs of senior-friendly snap
type reclosable CR packaging that would
be appropriate for non-liquid fluoride-
containing products are available. Thus,
appropriate senior-friendly CR
packaging is available for products
marketed in continuous threaded, snap,
aerosols, and trigger spray packaging.[4]
Therefore, the Commission concludes
that CR packaging for fluoride-
containing products is technically
feasible, practicable, and appropriate.

3. Other Considerations

In establishing a special packaging
standard under the PPPA, the
Commission must consider the
following:

a. The reasonableness of the standard;

b. Available scientific, medical, and
engineering data concerning special
packaging and concerning childhood
accidental ingestions, illness, and injury
caused by household substances;

¢. The manufacturing practices of
industries affected by the PPPA; and

d. The nature and use of the
household substance. 15 U.S.C. 1472(b).

The Commission has considered these
factors with respect to the various
determinations made in this notice, and
preliminarily finds no reason to
conclude that the rule is unreasonable
or otherwise inappropriate.

G. Effective Date

The PPPA provides that no regulation
shall take effect sooner than 180 days or
later than one year from the date such
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final regulation is issued, except that,
for good cause, the Commission may

establish an earlier effective date if it

determines an earlier date to be in the
public interest. 15 U.S.C. 1471n.

Senior-friendly special packaging is
currently commercially available for
most types of CR packaging. Aerosol
and mechanical pump packages should
be commercially available in senior-
friendly CR designs within nine months
of a final rule.[1,4 & 5] Thus, the
Commission proposes that a final rule
would take effect nine months after
publication of the final rule.

Currently available information
indicates that full commercial
availability for senior-friendly
mechanical pump packages and aerosol
overcap packages could take from 9 to
12 months from the date a final rule is
issued. If comments on this proposal
indicate that manufacturers using
mechanical pump packages and aerosol
overcap packages need more than 9
months to comply with the rule, the
Commission may (1) specify a 1-year
effective date for these types of packages
only, or (2) provide that manufacturers
may request a stay of enforcement so
they can market their products in
conventional packaging for the
minimum period needed to obtain an
adequate supply of senior-friendly
packaging.

A final rule would apply to products
that are packaged on or after the
effective date.

H. Regulatory Flexibility Act
Certification

When an agency undertakes a
rulemaking proceeding, the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.,
generally requires the agency to prepare
proposed and final regulatory flexibility
analyses describing the impact of the
rule on small businesses and other small
entities. Section 605 of the Act provides
that an agency is not required to prepare
a regulatory flexibility analysis if the
head of an agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities.

The Commission’s Directorate for
Economic Analysis prepared a
preliminary assessment of the impact of
a rule to require special packaging for
household products containing fluoride
with more than 50 mg elemental
fluoride and more than 0.5 percent
elemental fluoride (w/v or w/w). The
staff also considered the impact of a rule
modifying the current exemption for
oral prescription drugs containing
sodium fluoride so that it would be
consistent with the level proposed for
household products.[3]

This assessment reports that the staff
is aware of 25 suppliers of products that
are in categories of products that may
contain fluorides. Fourteen of these
companies may be small businesses. It
is unclear which of these products
actually contain fluorides and are
marketed directly to consumers rather
than commercial markets. The staff is
also aware of 40 suppliers of automotive
and household cleaning chemicals and
products. Some of these products may
contain fluoride.[3] The Commission
requests comments from companies that
supply fluoride-containing household
products. The Commission is
particularly interested in comments and
information on the likely effect of this
proposed rule on small businesses.

Several consumer products containing
fluoride are already in CR packaging.
For example, senior friendly packaging
is used by a small business marketer of
a fluoride-containing rust remover
packaged in a plastic container with a
continuous turn closure. Another small
business, marketing a fluoride-
containing glass etching cream, also
uses senior-friendly CR packaging.
However, the small business marketer of
another glass etching product is not
currently using CR packaging. A variety
of types of senior friendly CR packaging
that would be suitable for such products
are readily available at prices
competitive with non-CR packaging.
Similarly, of the three known marketers
of fluoride-containing wheel cleaners,
one (a large manufacturer) is using CR
packaging, while another (a small
business) is not. Senior-friendly trigger
sprays like those used for this product
are available. The incremental cost of a
CR trigger is not likely to be large
relative to the retail cost of the
product.[3]

Based on this assessment, the
Commission concludes that the
proposed requirement for fluoride-
containing household products would
not have a significant impact on a
substantial number of small businesses
or other small entities.

Furthermore, the proposed
modification in the level for exemption
of oral prescription drugs containing
sodium fluoride is not likely to affect
any currently available prescription
drugs, and if such drugs should become
available in the future appropriate CR
packaging is readily available at prices
competitive with non-CR packaging.
Therefore, the Commission concludes
that the proposed modification to the
exemption for oral prescription drugs
containing sodium fluoride would not
have a significant impact on a
substantial number of small businesses
or other small entities.

|. Environmental Considerations

Pursuant to the National
Environmental Policy Act, and in
accordance with the Council on
Environmental Quality regulations and
CPSC procedures for environmental
review, the Commission has assessed
the possible environmental effects
associated with the proposed PPPA
requirements for fluoride-containing
products.

The Commission’s regulations state
that rules requiring special packaging
for consumer products normally have
little or no potential for affecting the
human environment. 16 CFR
1021.5(c)(3). Nothing in this proposed
rule alters that expectation. Therefore,
because the rule would have no adverse
effect on the environment, neither an
environmental assessment nor an
environmental impact statement is
required.

J. Executive Orders

According to Executive Order 12988
(February 5, 1996), agencies must state
in clear language the preemptive effect,
if any, of new regulations.

The PPPA provides that, generally,
when a special packaging standard
issued under the PPPA is in effect, ‘“‘no
State or political subdivision thereof
shall have any authority either to
establish or continue in effect, with
respect to such household substance,
any standard for special packaging (and
any exemption therefrom and
requirement related thereto) which is
not identical to the [PPPA] standard.”
15 U.S.C. 1476(a). A State or local
standard may be excepted from this
preemptive effect if (1) the State or local
standard provides a higher degree of
protection from the risk of injury or
illness than the PPPA standard; and (2)
the State or political subdivision applies
to the Commission for an exemption
from the PPPA’s preemption clause and
the Commission grants the exemption
through a process specified at 16 CFR
Part 1061. 15 U.S.C. 1476(c)(1). In
addition, the Federal government, or a
State or local government, may establish
and continue in effect a non-identical
special packaging requirement that
provides a higher degree of protection
than the PPPA requirement for a
household substance for the Federal,
State or local government’s own use. 15
U.S.C. 1476(b).

Thus, with the exceptions noted
above, the proposed rule requiring CR
packaging for household products
containing fluoride above the regulated
level and modifying the exemption level
for oral prescription drugs with sodium
fluoride would preempt non-identical
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state or local special packaging
standards for such fluoride containing
products.

In accordance with Executive Order
12612 (October 26, 1987), the
Commission certifies that the proposed
rule does not have sufficient
implications for federalism to warrant a
Federalism Assessment.

List of Subjects in 16 CFR Part 1700

Consumer protection, Drugs, Infants
and children, Packaging and containers,
Poison prevention, Toxic substances.

For the reasons given above, the
Commission proposes to amend 16 CFR
part 1700 as follows:

PART 1700—[AMENDED]

1. The authority citation for part 1700
continues to read as follows:

Authority: Pub. L. 91-601, secs. 1-9, 84
Stat. 167074, 15 U.S.C. 1471-76. Secs
1700.1 and 1700.14 also issued under Pub. L.
92-573, sec. 30(a), 88 Stat. 1231, 15 U.S.C.
2079(a).

2. Section 1700.14 is amended to
revise paragraph (a)(10)(vii) and to add
paragraph (a)(27) to read as follows
(although unchanged, the introductory
text of paragraphs (a) and (10) are
included below for context):

§1700.14 Substances requiring special
packaging.

(a) Substances. The Commission has
determined that the degree or nature of
the hazard to children in the availability
of the following substances, by reason of
their packaging, is such that special
packaging meeting the requirements of
§1700.20(a) is required to protect
children from serious personal injury or
serious illness resulting from handling,
using, or ingesting such substances, and
the special packaging herein required is
technically feasible, practicable, and
appropriate for these substances:

* * * * *

(10) Prescription drugs. Any drug for
human use that is in a dosage form
intended for oral administration and
that is required by Federal law to be
dispensed only by or upon an oral or
written prescription or a practitioner
licensed by law to administer such drug
shall be packaged in accordance with
the provisions of §1700.15 (a), (b), and
(c), except for the following:

* * * * *

(vii) Sodium fluoride drug
preparations including liquid and tablet
forms, containing not more than 110
milligrams of sodium fluoride (the
equivalent of 50 mg of elemental
fluoride) per package and not more than
a concentration of 0.5 percent elemental
fluoride on a weight-to-volume basis for

liquids or a weight-to-weight basis for
non-liquids and containing no other
substances subject to this
§1700.14(a)(10).

* * * * *

(27) Fluoride. Household substances
containing more than the equivalent of
50 milligrams of elemental fluoride per
package and more than the equivalent of
0.5 percent elemental fluoride on a
weight-to-volume basis for liquids or a
weight-to-weight basis for non-liquids
shall be packaged in accordance with
the provisions of §1700.15 (a), (b) and
(c).

Dated: November 17, 1997.

Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

List of Relevant Documents

1. Briefing memorandum from Jacqueline
Ferrante, Ph.D., EH, to the Commission,
“Proposed Rule to Require Child-Resistant
Packaging for Household Products with
Fluoride,” September 30, 1997.

2. Memorandum from Susan C. Aitken,
Ph.D., EH, to Jacqueline Ferrante, Ph.D., EH,
“Toxicity of Household Products Containing
Fluoride,” August 4, 1997.

3. Memorandum from Marcia P. Robins,
EC, to Jacqueline Ferrante, Ph.D., EH,
“Market Data, Economic Considerations and
Environmental Effects of a Proposal to
Require Child-Resistant Packaging for
Household Products Containing Fluoride,”
June 20, 1997.

4. Memorandum from Charles Wilbur, EH,
to Jacqueline Ferrante, Ph.D., EH, “Technical
Feasibility, Practicability, and
Appropriateness Determination for the
Proposed Rule to Require Child-Resistant
Packaging for OTC Products Containing
Fluoride,” June 27, 1997.

[FR Doc. 97-30555 Filed 11-19-97; 8:45 am]
BILLING CODE 6355-01-P

SECURITIES AND EXCHANGE
COMMISSION
17 CFR Parts 230, 240 and 270

[Release Nos. 33-7475, 34-39321, 1C-22884;
File No. S7-27-97]

RIN 3235-AG98

Delivery of Disclosure Documents to
Households

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission is proposing
for public comment a new rule under
the Securities Act of 1933 to enable
issuers and broker-dealers to satisfy the
Act’s prospectus delivery requirements,
with respect to two or more investors
sharing the same address, by sending a

single prospectus, subject to certain
conditions. The Commission is
proposing similar amendments to the
rules under the Securities Exchange Act
of 1934 and the Investment Company
Act of 1940 that govern the delivery of
annual and (in the case of investment
companies) semiannual reports to
shareholders. The proposed rule and
rule amendments seek to provide greater
convenience for investors and cost
savings for issuers by reducing the
amount of duplicative information that
investors receive.

DATES: Comments must be received on
or before February 2, 1998.

ADDRESSES: Comments should be
submitted in triplicate to Jonathan G.
Katz, Secretary, Securities and Exchange
Commission, 450 5th Street, N.W., Stop
6-9, Washington, D.C. 20549.
Comments also may be submitted
electronically at the following E-mail
address: rule-comments@sec.gov. All
comment letters should refer to File No.
S7-27-97; this file number should be
included on the subject line if E-mail is
used. Comment letters will be available
for public inspection and copying in the
Commission’s Public Reference Room,
450 5th Street, N.W., Washington, D.C.
20549. Electronically submitted
comment letters also will be posted on
the Commission’s Internet web site
(http://www.sec.gov).

FOR FURTHER INFORMATION CONTACT:
Marilyn Mann, Senior Counsel, at (202)
942-0690, Office of Regulatory Policy,
Division of Investment Management,
Stop 10-2, or Elizabeth M. Murphy,
Special Counsel, at (202) 942-2900,
Office of Chief Counsel, Division of
Corporation Finance, Stop 4-2,
Securities and Exchange Commission,
450 5th Street, N.W., Washington, D.C.
20549.

SUPPLEMENTARY INFORMATION: The
Commission today is requesting public
comment on proposed rule 154 under
the Securities Act of 1933 (15 U.S.C.
77a) (the “Securities Act”) and
proposed amendments to rules 14a-3
(17 CFR 240.14a-3), 14c-3 (17 CFR
240.14c-3) and 14c—7 (17 CFR 240.14c—
7) under the Securities Exchange Act of
1934 (15 U.S.C. 78a) (the ““Exchange
Act”), and rules 30d-1 (17 CFR
270.30d-1) and 30d-2 (17 CFR 270.30d—
2) under the Investment Company Act
of 1940 (15 U.S.C. 80a) (the “Investment
Company Act”).
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I. Discussion

The Securities Act generally prohibits
an issuer or underwriter from delivering
a security for sale unless a prospectus
meeting certain requirements
accompanies or precedes the security. 1
If several persons purchase the same
security and share the same household,
the prospectus delivery requirements
may result in the mailing of multiple
copies of the same prospectus to a
household.

Although the proposed rule is not
limited to investment company
prospectuses, the problem of delivery of
multiple prospectuses is particularly
significant in the case of open-end
management investment companies
(““mutual funds’’),2 and has grown as the

1See Securities Act sections 2(a)(10), 4(1), 5(b)
(15 U.S.C. 77b(a)(10), 77d(1), 77e(b)). In connection
with secondary market transactions in certain
securities, a dealer may also be required to deliver
a prospectus for a specified period after the
commencement of the offering. See Securities Act
section 4(3) (15 U.S.C. 77d(3)); rule 174 (17 CFR
230.174). Dealers selling shares of open-end
management investment companies or units of unit
investment trusts (“UITs”) are required to deliver
a prospectus if the issuer (including the sponsor of
a UIT) is currently offering shares or units for sale.
Investment Company Act section 24(d) (15 U.S.C.
80a—24(d)); see also Form N-7 for Registration of
Unit Investment Trusts Under the Securities Act of
1933 and the Investment Company Act of 1940,
Investment Company Act Release No. 15612 (Mar.
9, 1987) (52 FR 8268, 8269 (Mar. 17, 1987)) (because
the sponsor of a UIT is considered to be an issuer
of the UIT’s units under section 2(a)(4) of the
Securities Act, resales of units by the sponsor must
be made pursuant to a prospectus).

2Mutual funds generally offer their shares on a
continuous basis and, as a result, are required to file
periodic “‘post-effective” amendments to their
registration statements in order to maintain a
“current’”” prospectus required by section 10(a)(3) of
the Securities Act (15 U.S.C. 77j(a)(3)). Post-
effective amendments also satisfy the requirement
that mutual funds amend their Investment
Company Act registration statements annually. See
17 CFR 270.8b-16. The Securities Act requires
mutual funds to send updated prospectuses only to
those shareholders who make additional purchases.
(A reinvestment through a dividend reinvestment
plan generally does not trigger this obligation.) In
practice, many mutual funds send an updated
prospectus annually to all of their shareholders.
Because closed-end funds do not offer their shares
to the public on a continuous basis, they generally
do not update their prospectuses periodically. See
Division of Investment Management, SEC,
Protecting Investors: A Half Century of Investment
Company Regulation 354 (1992) (discussing greater
effect of Securities Act prospectus delivery
requirements on mutual funds as compared to other
issuers); see also Staff Interpretive Position Relating
to Fiduciary Duty of Directors of a Registered
Investment Company in Connection with Proposed

popularity of mutual funds as an
investment vehicle for many families
has increased.3 The same mutual fund
may be used by a family as a regular
investment as well as for family
members’ individual retirement
accounts, 401(k) or other tax-deferred
retirement plans, and for trusts or
accounts established for the benefit of
minor children. Although one family
member may make investment decisions
on behalf of each family, a fund that
delivers an updated prospectus to
investors annually must deliver a copy
to each family member in whose name
shares are purchased.

Mutual funds, closed-end
management investment companies
(collectively, “funds’) and certain unit
investment trusts (“‘UITs”) are required
by Commission rules to send
semiannual reports to their security
holders.4 The problem of delivery of
duplicate documents to a household
frequently arises with respect to these
reports. 5 Public companies that are not
investment companies also are required
to furnish security holders an annual
report that accompanies or precedes the
delivery of a proxy or information
statement.6 Sending multiple copies of
the same document to investors who
share the same address often inundates
households with extra mail, annoys
investors, and results in higher printing

Arrangement to Impose Sales Load on Reinvestment
of Income Dividends and Continuously Offer Fund
Shares Only in Connection with Dividend
Reinvestments, Investment Company Act Release
No. 6480 (May 10, 1971) (36 FR 9627 (May 27,
1971)).

3 An estimated 63 million individuals, making up
36.8 million households, owned mutual funds
either directly or through a retirement plan as of
April 1996. Fund-owning households represented
37 percent of all U.S. households. Investment
Company Institute, Mutual Fund Ownership in the
U.S., Fundamentals, Dec. 1996, at 1.

4See Investment Company Act section 30(e) (15
U.S.C. 80a—29(e)); rule 30d-1 (17 CFR 270.30d-1).
UITs that invest substantially all of their assets in
shares of a fund must send their unitholders annual
and semiannual reports containing financial
information on the underlying fund. See Investment
Company Act section 30(e) (15 U.S.C. 80a—29(e));
rule 30d-2 (17 CFR 270.30d-2).

5The Commission staff has issued no-action
letters permitting just one copy of a fund’s
shareholder report to be sent to shareholders who
share the same address. See Oppenheimer Funds,
SEC No-Action Letter (July 20, 1994); Scudder
Group of Funds, SEC No-Action Letter (June 19,
1990); see also Allstate Enterprises Stock Fund,
Inc., SEC No-Action Letter (July 22, 1973). The
funds’ letters requesting relief noted shareholder
complaints about duplicate reports and sought to
reduce printing and mailing expenses.

6The proxy rules currently include provisions
that allow registrants to send a single annual report
to security holders sharing the same address under
certain conditions. Rule 14a—3(e) (17 CFR 240.14a—
3(e)); Note 2 to rule 14c-7 (17 CFR 240.14c-7 note
2); see also 2 N.Y.S.E. Guide (CCH) 11 2451.90,
2451.95, 2465.20, 2465.25 (New York Stock
Exchange rules permitting householding).

and mailing costs for issuers,
underwriters and other broker-dealers.
In many cases, these costs are ultimately
borne by investors.

To reduce the number of duplicative
disclosure documents delivered to
investors, the Commission is proposing
rules to permit, under certain
circumstances, delivery of a single
prospectus or shareholder report to a
household (‘**householding”) to satisfy
the applicable delivery requirements.
Proposed rule 154 under the Securities
Act, and proposed amendments to rules
30d-1 and 30d-2 under the Investment
Company Act and to rules 14a-3, 14c—
3 and 14c-7 under the Exchange Act,
would provide that delivery of a
disclosure document to one investor
would be deemed to have occurred with
respect to all other investors who share
the same address, provided certain
conditions are met. The conditions are
designed to assure that every security
holder in the household either receives
or has convenient access to a copy of the
prospectus or report delivered to a
member of the household.

A. Delivery of Prospectuses to a
Household

1. Scope of Rule and General Conditions

Under proposed rule 154, a
prospectus would be deemed delivered,
for purposes of sections 5(b) and
2(a)(10) of the Securities Act, to all
investors at a shared address if the
person relying on the rule delivers the
prospectus to a natural person who
shares that address and the other
investors consent to delivery of a single
prospectus.? The proposed rule would
be available for all persons who have a
prospectus delivery obligation under the
Securities Act except when the
prospectus is required to be delivered in
connection with business combination
transactions, exchange offers or
reclassifications of securities.8 Those
prospectuses generally are accompanied
by proxies or tender offer material that
must be executed by each individual
investor. Comment is requested whether
companies should be permitted to rely
on the rule for delivery of those types
of prospectuses. Are there other types of
prospectuses that rule 154 should not
cover? Should the rule be limited to
fund prospectuses?

7Proposed rule 154(a).

8The proposed rule would not apply to the
delivery of a prospectus filed as part of a
registration statement on Form N-14, S—4 or F-4,
or to the delivery of any other prospectus in
connection with a business combination
transaction, exchange offer or reclassification of
securities. See 17 CFR 239.23, 239.25, 239.34;
proposed rule 154(e).
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For purposes of the rule, the term
“‘address’ would not be limited to a
postal address and could include an
electronic address.® Thus, investors who
share an electronic mail address could
consent to receive one prospectus at the
shared address even if they had
different postal addresses.10 Conversely,
investors who share a street address
could consent to the delivery of one
prospectus to the household, and an
investor could receive the prospectus
electronically, even if the other
investors do not share that investor’s
electronic address.

An investor may give limited consent
to the householding of prospectuses for
a particular security only, or may give
general consent concerning any
prospectuses that an issuer,
underwriter, or dealer has or will have
an obligation to deliver.11 So that an

9’ Address” would be defined to include “‘a street
address, a post office box number, an electronic
mail address, a facsimile telephone number or other
similar destination to which paper or electronic
documents are delivered, unless otherwise
provided in this section.” Proposed rule 154(f). The
Commission has issued two interpretive releases
expressing its views on the electronic delivery of
documents, including prospectuses and investment
company annual and semiannual reports (the
“Interpretive Releases”). Use of Electronic Media
for Delivery Purposes, Securities Act Release No.
7233 (Oct. 6, 1995) [60 FR 53458 (Oct. 13, 1995)]
(““1995 Interpretive Release”); Use of Electronic
Media by Broker-Dealers, Transfer Agents, and
Investment Advisers for Delivery of Information;
Additional Examples Under the Securities Act of
1933, Securities Exchange Act of 1934, and
Investment Company Act of 1940, Securities Act
Release No. 7288 (May 9, 1996) [61 FR 24644 (May
15, 1996)] (1996 Interpretive Release™); see also
Howard M. Friedman, Securities Regulation in
Cyberspace (1997).

The Interpretive Releases discuss issues of notice
and access that should be considered in
determining whether the legal requirements
pertaining to delivery of documents have been
satisfied. The releases state that persons using
electronic delivery of information should obtain
informed consent from the intended recipient or
otherwise have reason to believe that any electronic
means so selected will result in satisfaction of the
delivery requirements. See 1995 Interpretive
Release, supra, at 53460-61; 1996 Interpretive
Release, supra, at 24646-47. In the case of a passive
delivery system such as an Internet web site, the
proposed rule would permit delivery of a notice of
the availability of the prospectus on the web site to
a single investor at the shared address. The
conditions of the proposed rule and the
requirements for electronic delivery would both
have to be satisfied. The National Association of
Securities Dealers also has issued guidance on the
use of electronic communications. See, e.g., NASD
Notice to Members 96-50 (July 1996).

10By contrast, certain rule provisions permitting
delivery without written consent under the rule
would require that the investors share a street
address that meets certain requirements. See
proposed rule 154(b)(5)(i), (iii); see infra part .A.2.

11Thus, for example, the distributor for a family
of mutual funds could obtain consent from persons
that share an address with respect to all funds in
the family of funds, including funds that may be
created in the future. With respect to non-
investment companies, a security holder could give

investor has the capacity to notify other
members of the household that the
prospectus is available, the proposed
rule would require that the prospectus
be addressed to a natural person.12

The notion of a household under the
rule would not be limited to a family
unit or a residence. Any group of
persons who share the same address
could be delivered a single prospectus
as long as each investor provides
written consent. The proposed rule, for
example, would permit the delivery of
a single prospectus for multiple
investors at a shared business address,
or for investors that include a business
entity. The rule therefore should afford
significant flexibility for persons that
have a prospectus delivery obligation.

The rule also does not require that a
prospectus be delivered to an investor at
the address that is shared with the other
investors. If two investors live in the
same house and consent to
householding, for example, a prospectus
could be delivered to the address where
one investor receives his or her mail,
such as a business address or a post
office box. Comment is requested
whether the rule should require that the
prospectus be delivered to the investors’
shared address.

As explained above, delivery to a
natural person would facilitate the
sharing of the prospectus among the
investors at the shared address. In order
to allow for changing the investor who
receives the prospectus (e.g., if the
investor moves to a different address),
the investors at the shared address
would consent to the manner of
prospectus delivery specified in the rule
without designating the specific person
to whom the prospectus will be
delivered. The Commission requests
comment whether the rule should
require the investors to specify the name
of the investor who will receive the
prospectus. Comment is also requested
whether there should be any restrictions
on who can receive a prospectus on
behalf of the other investors. For
example, should that investor be
required to be an adult?

The proposed rule would not permit
delivery of a prospectus to a group of
persons (e.g., “The Smith household,”
or “ABC Stock Fund Shareholders”).
The Commission is concerned that the
use of such general addressing may
reduce the likelihood that a prospectus
will be opened and read (because the
person receiving it may assume it is

limited consent to a broker-dealer concerning
delivery of a particular security or general consent
concerning any prospectuses that the broker-dealer
has or will have an obligation to deliver.

12See proposed rule 154(a)(2).

“junk mail’’).13 In addition, addressing
the prospectus to a family-name
household could increase the risk that
someone other than an investor may
receive it. The Commission requests
comment on the advantages and
disadvantages of addressing a document
to a particular person in a household
and whether the rule should permit the
prospectus to be addressed to a group of
persons in the household.

Comment also is requested on the
proposed application of the rules when
documents are delivered electronically.
In order to satisfy delivery
requirements, a person relying on the
rule also may obtain consent, from an
investor who receives a prospectus,
concerning delivery through a specified
electronic medium.14 If the investor
decides to receive the prospectus
electronically, should the other
investors in the household also have to
consent to electronic delivery to that
investor?

2. Householding Without Written
Consent

Consent may be difficult to obtain,
even from persons who presumably
would wish to consent to the delivery
of documents to another person in their
household. Many investors may not
respond to requests for consent, and
thus many of the benefits of
householding would not be realized. At
the same time, householding without
consent creates the risk that an investor
who wishes to receive a prospectus will
not receive one. Therefore, the
Commission is proposing to permit
householding without consent only
under certain conditions and only if the
investors have opened an account with
the person relying on the rule before the
effective date of the rule.

The conditions are designed to limit
householding to circumstances that
suggest that the investors not receiving
the disclosure documents would wish to
consent and that they will have access
to the prospectus if delivered to another
investor. Under the proposal, the
investors in the household would have
to be provided with notice, 60 days
before initial reliance on the rule, that
future prospectuses will be delivered to
only one person who shares the
address.15 In addition, the investors in

13See, e.g., Owen T. Cunningham (with George
Wachtel), Everything You Need to Know About
Mailing Lists But Were Afraid to Ask!, Bank
Marketing, Mar. 1997, at 41, 44.

14See 1995 Interpretive Release, supra note 9, at
53460.

15The proposed rule would require the notice to
be a separate written statement delivered to each
investor in the household at least 60 days before

Continued
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the household must have the same last
name or, if they have different last
names, a person who relies on the rule
must reasonably believe they are
members of the same family.1¢ Finally,
the prospectus must be delivered to a
street address that the person reasonably
believes is a residence.1? Alternatively,
the prospectus could be delivered to a
shared post office box, or to an
electronic address if the investors are
reasonably believed to share a
residence.18

The Commission requests comment
whether the proposed conditions for
householding without written consent
give reasonable assurance that the
prospectus will be available to all
persons in the household who wish to
review it. Should there be any
additional safeguards? Do any of the
conditions impose unnecessary costs?
Comment is requested on the
requirement that notice be given 60 days
before reliance on the rule. Would a
shorter or longer time period be more
appropriate? Should any additional
disclosure about prospectus delivery to
the household be required after
householding begins (e.g., in future
account statements)?

delivery of the first document delivered in reliance
on the rule. The notice would explain that each
investor at the address could request to continue to
receive his or her own copy of the prospectus, and
the notice would be accompanied by a reply form
and a convenient means for returning it. See
proposed rule 154(b)(3); see also infra Part 1.A.3.
The notice could be enclosed in the same envelope
with other printed matter, or could be transmitted
electronically if the guidelines for electronic
delivery were met. See 1995 Interpretive Release,
supra note 9, at 53460-61.

16 See proposed rule 154(b)(2).

17See proposed rule 154(b)(5)(i). A reasonable
belief may be based on the address supplied by the
shareholder and the Zip Code assigned to the
address. See proposed rule 154(c).

Zip Codes are assigned to addresses by the United
States Postal Service (the “USPS’"). The most
complete Zip Code is a 9-digit number consisting
of five numbers, a hyphen, and four numbers,
which the USPS describes by its trademark
“ZIP+40.” The first five digits represent the five-
digit Zip Code; the final four digits identify
geographic units such as a side of a street between
intersections, both sides of a street between
intersections, a building, a floor or group of floors
in a building, or a business. Many apartment
buildings and businesses are assigned one or more
unique ZIP+45 Codes. Domestic Mail Manual, at
A010.2.1, A010.2.3, A010.3.2 (Sept. 1, 1995)
(incorporated by reference at 39 CFR 111.1).
Information on Zip Codes for particular addresses
may be obtained through address matching
software. See id. at A950. In addition, software is
available through which the number of duplicates
in a mailing can be reduced. See, e.g., Owen T.
Cunningham, supra note , at 41, 44; Raymond F.
Melissa, How to Save Money on Printing and
Postage, Nonprofit World, Mar./Apr. 1996, at 23;
How to Mail More, Mail Smarter, and Spend Less,
Nonprofit World, May/June 1995, at 26; United
States Postal Service, National Customer Support
Center <http://www.usps.gov/ncsc>.

18 See proposed rule 154(b)(5)(ii), (iii).

As discussed above, householding
without consent would be limited to
persons who established accounts
before the effective date of the rule. The
Commission presumes that after the
effective date of the rule, persons who
rely on the rule can establish procedures
to obtain the consent of investors who
open new accounts. Mutual fund
distributors and other broker-dealers
typically require prospective investors
to select various account options at that
time, disclose information to assist in
suitability determinations, and provide
other information necessary to establish
an account.1® Thus it seems reasonable
to expect that there will be an adequate
opportunity to request consent at that
time.

The Commission requests comment
generally on the appropriateness of
permitting householding for purposes of
prospectus delivery when investors
have not given written consent. Are
investors likely to ignore requests for
written consent if they have already
established an account? Comment is
also requested whether the
Commission’s assumptions discussed
above are correct, and whether most
investors are likely to give general
consent concerning any prospectuses
that a person may have an obligation to
deliver in the future.20 Should the
Commission permit householding
without consent for accounts opened
after the effective date of the rule?

3. Revocation of Consent

The proposed rule would require that,
if an investor requests resumption of
delivery of prospectuses, the person
relying on the rule must resume
individual delivery of future documents
after 30 days.21 Comment is requested
on the time period for resuming
individual delivery. Is 30 days an
appropriate time period to
accommodate revision of mailing lists,
or should a shorter or longer time period
be permitted?

B. Delivery of Shareholder Reports to a
Household

The Commission is proposing
amendments to rules 30d-1 and 30d-2
under the Investment Company Act to
permit investment companies to deliver
one shareholder report per household.
The conditions for using the proposed

19See, e.g., Michael T. Reddy, Securities
Operations 336—41 (2d ed. 1995) (discussing new
account forms and procedures for opening new
accounts).

20|nvestors may instead decline to consent or
may be willing to give only a limited consent
concerning prospectuses for a particular security
only. See supra note and accompanying text.

21 See proposed rule 154(d).

amendments would be substantially the
same as those in proposed rule 154.22
The Commission staff has issued no-
action letters addressing householding
with respect to delivery of shareholder
reports to fund shareholders.23 Unlike
the no-action letters, the proposed
amendments would not require
prospectus disclosure of an investment
company’s householding policies.
Instead, the advance notice or written
consent requirements would serve to
notify shareholders about householding.
Comment is requested whether
householding for purposes of delivering
investment company shareholder
reports should be subject to different
conditions than householding for
purposes of prospectus delivery.

The Commission also is proposing
similar amendments to Exchange Act
proxy rules 14a-3, 14c-3, and 14c-7.
The proxy rules currently provide that,
in connection with the delivery of a
proxy or information statement, a
company is not required to send an
annual report to a security holder of
record having the same address as
another security holder, if the security
holders do not hold the company’s
securities in street name, at least one
report is sent to a security holder at the
address, and the holders to whom a
report is not sent have consented in
writing.24 Because the amended rules
would include an implied consent
provision, a company would not have to
receive written consent to householding
from an investor who became a security
holder before the date the amendments
become effective.25

The amendments also would
eliminate the requirement that the
security holders not hold the securities
in street name. It is expected that the
requirement to transmit the annual
report to a natural person who shares an
address with other investors would

22See proposed rules 30d-1(f), 30d-2(b).

23See, e.g., Oppenheimer Funds, supra note 5
(permitting householding of shareholders with the
same last name and record address provided there
is initial notice, prospectus disclosure concerning
the practice, and opportunity for shareholders to
opt out of householding); Scudder Group of Funds,
supra note 5 (permitting householding of
shareholders with the same record address under
the same conditions).

24See rule 14a-3(e)(1) [17 CFR 240.14a-3(e)(1)];
Note 2 to rule 14c-7 [17 CFR 240.14c-7 note 2].
Rule 14c-7 contains requirements concerning
registrants’ obligations to provide copies of
information statements and annual reports to
brokers, banks and other intermediaries for
forwarding to beneficial owners. The Commission
proposes to delete the note to rule 14c—7 and add
a householding provision to rule 14c-3, because
rule 14c-3 contains the requirement that registrants
furnish an annual report to security holders and is
analogous to the rule 14a—3 provision.

25See proposed rule 14a-3(e)(1)(ii).
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preclude registrants from householding
reports to a street name intermediary.

Comment is requested whether
householding for purposes of delivering
annual reports of issuers other than
investment companies should be subject
to different conditions than
householding for purposes of delivering
investment company shareholder
reports. Comment also is requested
whether the conditions contained in the
proposed amendments to rules 14a-3
and 14c-3 are appropriate. Should
revised rules 14a—3 and 14c¢c-3 require
consent from investors who became
security holders before the proposed
rule amendments are effective?

C. General Request for Comment

Any interested persons wishing to
submit written comments on the
proposed rule and rule amendments
that are the subject of this Release, to
suggest additional provisions or changes
to the rules, or to submit comments on
other matters that might have an effect
on the proposals contained in this
Release, are requested to do so. The
Commission also requests comment
whether the proposals, if adopted,
would have an adverse effect on
competition that is neither necessary
nor appropriate in furthering the
purposes of the Exchange Act. The
Commission requests comment whether
the proposals, if adopted, would
promote efficiency, competition, and
capital formation. Comments will be
considered by the Commission in
compliance with its responsibilities
under section 2(b) of the Securities
Act,26 section 2(c) of the Investment
Company Act,27 and sections 3(f) and
23(a) of the Exchange Act.28 The
Commission encourages commenters to
provide empirical data or other facts to
support their views.

I1. Cost-Benefit Analysis

The Commission is sensitive to the
costs and benefits imposed by its rules.
The proposed rules would permit
issuers and broker-dealers to send fewer
copies of disclosure documents than
they currently must send, and therefore,
as discussed below, should provide
substantial benefits to persons who have
an obligation under the securities laws
to deliver disclosure documents. The
rules also are voluntary on the part of
persons that have a delivery obligation;
therefore, to the extent that the rules
would require the printing and delivery
of additional information concerning
householding, or would result in other

2615 U.S.C. 77b(b).
2715 U.S.C. 80a-2(c).
2815 U.S.C. 78¢(f), 78w(a).

costs of changing procedures, and the
costs outweigh the benefits of
householding, persons with a delivery
obligation may decide not to rely on the
rules. The Commission requests
comment on the costs and benefits of
the rules. Specific data also is requested
concerning the anticipated costs and
benefits.

Based on preliminary information
provided by two large mutual fund
complexes, the Commission estimates
that a prospectus costs approximately
45 cents to print and deliver, and a
shareholder report costs approximately
52 cents to print and deliver.2° In
addition, the Commission estimates
that, if a mutual fund were to deliver
one prospectus to each household, the
average decline in the number of
prospectuses delivered would be
between 10 and 30 percent. Currently
there are approximately 150 million
shareholder accounts investing in
mutual funds.30 For the purpose of
calculating benefits, the Commission
assumes that 50 percent of mutual funds
deliver an updated prospectus to every
shareholder each year, resulting in the
150 million shareholder accounts
receiving a total of approximately 75
million updated prospectuses each year.
Based on these estimates and
assumptions, the potential annual
benefit in reduced delivery of mutual
fund prospectuses as a result of the
proposed rules would be between $3.4
million and $10.1 million.

With respect to the delivery of annual
and semiannual reports to mutual fund
shareholders,3! the Commission
estimates that the average decline in the
number of reports delivered would be
between 10 and 30 percent. As stated
above, there are approximately 150
million shareholder accounts investing
in mutual funds. Each shareholder
receives two shareholder reports per
year per fund and, as stated above, each
report costs an estimated 52 cents to
print and deliver. Based on these
estimates, the benefit would be between
$15.6 million and $46.8 million. The net
benefit would be less, depending on the
number of mutual funds that currently
deliver one report to each household, in
reliance on prior staff no-action relief.

290ne of these fund complexes stated that the
printing, postage, and handling costs for each
prospectus for a large money market fund was 47
cents. The other complex provided similar costs for
6 of its funds, which ranged from 41 to 49 cents
for prospectuses and 45 to 59 cents for annual
reports. The midpoints of these ranges are 45 cents
and 52 cents.

30 |nvestment Company Institute, 1997 Mutual
Fund Fact Book 111.

31See rules 30d-1 and 30d-2 under the
Investment Company Act.

With respect to the delivery of
prospectuses of issuers other than
investment companies, the benefits of
the rules probably would be less than
the benefits discussed above, because
these companies will continue to mail
confirmations of sale to individual
purchasers. The final prospectus would
accompany or precede the confirmation.
If more than one confirmation is
delivered to a household, a company
should be able to send one prospectus
to an investor in the household, and
send each other investor a confirmation
without a prospectus. Based on
preliminary data, the Commission
estimates that the printing cost of each
prospectus is approximately 15 cents.
The Commission is unable to estimate
the percentage of non-investment
companies that would rely on proposed
rule 154. The Commission requests any
information that would be helpful in
making such an estimate.

There are not likely to be significant
costs and benefits associated with the
amendment of the proxy rule
provisions 32 permitting the
householding of annual reports in
connection with the delivery of proxy
and information statements because the
amended rules would be substantively
similar to as the current provisions.
Although the proposed rules would
permit householding for certain
investors without written consent, the
Commission currently is unable to
predict the reduction in annual reports
delivered to investors that might result
from this change.

Persons who rely on the rules would
incur costs in obtaining consents from
and sending notices to investors. As
discussed above in part I.A.2, the
Commission anticipates that after the
effective date of the rule, procedures
will be established to obtain the consent
of investors who open new accounts. A
portion of a new account form, for
example, could explain householding
briefly and request consent. Comment is
requested on the costs of these new
procedures.

The proposed rules would require
that the notice be a separate written
statement and be accompanied by a
reply form. The notice could be
enclosed in the same envelope with
other printed matter (e.g., an account
statement, prospectus or report).
Therefore, the costs associated with
sending the notice should be limited to
printing costs and some increased
postage costs that may result from
enclosing the notice and reply form in
an envelope with other documents.

32See rules 14a-3, 14c-3, and 14c—7 under the
Exchange Act.
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For purposes of the Small Business
Regulatory Enforcement Fairness Act of
1996,33 the Commission also requests
information regarding the potential
impact of the proposed rule on the
economy on an annual basis.
Commenters are requested to provide
empirical data to support their views.

I11. Paperwork Reduction Act

Certain provisions of the proposed
rule and rule amendments contain
“collection of information”
requirements within the meaning of the
Paperwork Reduction Act of 1995,34 and
the Commission has submitted them to
the Office of Management and Budget
(“OMB™) for review in accordance with
44 U.S.C. 3507(d) and 5 CFR 1320.11.
The titles for the collections of
information are: “‘Rule 154 under the
Securities Act of 1933, Delivery of
prospectuses to investors at the same
address’’; ““Regulation 14A, Commission
Rules 14a-1 through 14a-14 and
Schedule 14A”’; ““Regulation 14C,
Commission Rules 14c¢c-1 through 14c—
7 and Schedule 14C”’; “‘Rule 30d-1
under the Investment Company Act of
1940, Reports to stockholders of
management companies’’; and “Rule
30d-2 under the Investment Company
Act of 1940, Reports to shareholders of
unit investment trusts.” Rule 30d-1,
Regulation 14A and Regulation 14C,
which the Commission is proposing to
amend, contain currently approved
collections of information under OMB
control numbers 3235-0025, 3235-0059
and 3235-0057, respectively. An agency
may not sponsor, conduct, or require
response to an information collection
unless a currently valid OMB control
number is displayed.

Proposed rule 154 would permit,
under certain circumstances, delivery of
a single prospectus to a household to
satisfy the prospectus delivery
requirements of the Securities Act with
respect to two or more investors in the
household. The rule would require a
person that relies on the rule to obtain
the written consent of investors who
will not receive prospectuses.
Alternatively, for investors who
established accounts with the sender
before the effective date of the rule, a
person that relies on the rule could send
a notice to each investor stating that the
investors in the household will receive
one prospectus in the future unless they
provide contrary instructions.

The purpose of the consent and
notification requirements is to give
reasonable assurance that all investors

33pub. L. No. 104-121, Title I, 110 Stat. 857
(1996).
3144 U.S.C. 3501-3520.

have access to the prospectus. Preparing
and sending the notice is a collection of
information. Because notices would
only be sent to existing investors,
companies that choose to rely on the
rule would probably send them
primarily in the first year after the rule
is adopted. In addition, the Commission
expects that, for cost reasons, the notice
is likely to be a short, one-page
statement that is enclosed with other
written material sent to shareholders,
such as account statements.
Accordingly, the average annual number
of burden hours spent preparing and
arranging delivery of the notices is
expected to be low. The Commission
estimates 20 hours per respondent.

Although rule 154 is not limited to
investment companies, the Commission
believes that it would be used mainly by
mutual funds and by broker-dealers that
deliver mutual fund prospectuses. The
Commission is unable to estimate the
number of issuers other than mutual
funds that would rely on the rule, and
requests comment on this matter. There
are approximately 2700 mutual funds,
approximately 650 of which engage in
direct marketing and therefore deliver
their own prospectuses. The
Commission estimates that each direct
marketed mutual fund would spend an
average of 20 hours per year complying
with the notice requirement of the rule,
for a total of 13,000 hours. The
Commission estimates that there are
approximately 750 broker-dealers that
carry customer accounts and, therefore,
may be required to deliver mutual fund
prospectuses. The Commission
estimates that each affected broker-
dealer also will spend, on average,
approximately 20 hours complying with
the notice requirement of the rule, for a
total of 15,000 hours. Therefore, the
total number of respondents for rule 154
is 1400 (650 mutual funds plus 750
broker-dealers), and the estimated total
hour burden is 28,000 hours (13,000
hours for mutual funds plus 15,000
hours for broker-dealers).

With respect to the amendments to
rules 30d-1 and 30d-2 under the
Investment Company Act, rule 30d-1
requires management investment
companies to send annual and
semiannual reports to their
shareholders. Rule 30d-2 requires UITs
that invest substantially all of their
assets in shares of a management
investment company to send their
unitholders annual and semiannual
reports containing financial information
on the underlying company. The
proposed amendments to rules 30d-1
and 30d-2 would permit householding
for these shareholder reports under

substantially the same conditions as
those in rule 154.

Every registered management
investment company is subject to the
reporting requirements of rule 30d-1.
As of August 1997, there were
approximately 3220 registered
management investment companies.
The Commission currently estimates
that the hour burden associated with
rule 30d-1 is approximately 181 hours
per company. As discussed above, the
Commission estimates that the burden
associated with the notice requirement
of the amendments to rules 30d-1 and
30d-2 is approximately 20 hours per
company. Therefore, the Commission
estimates that the burden associated
with rule 30d-1, including the burden
of sending the notices, is 201 hours per
company, or a total of 647,220 hours. In
addition, the Commission estimates that
the cost of contracting for outside
services associated with the rule is
$47,994 per respondent (421 hours
times $114 per hour for independent
auditor services), for a total cost of
$154,540,680 ($47,994 times 3220
respondents).

Rule 30d-2 applies to approximately
500 UITs. The Commission estimates
that the annual burden associated with
rule 30d-2 is 120 hours per respondent,
including the estimated 20 hours
associated with the notice requirement
contained in the proposed amendment
to rule 30d-2. The total hourly burden
is therefore approximately 60,000 hours.
The Commission estimates that the
annual financial cost of complying with
rule 30d-2 (in addition to the hourly
cost) is $9120 per respondent (80 hours
times $114 per hour for independent
auditor services), or a total of
$4,560,000.

With respect to the amendments to
rules 14a-3, 14c-3 and 14c¢c-7,
Regulations 14A and 14C are existing
information collections that set forth
proxy and information statement
disclosure requirements. Companies
that have a class of securities registered
under section 12 of the Exchange Act
are subject to these requirements. The
Commission estimates that the time
required to prepare and arrange delivery
of the notice would be approximately 20
hours per respondent per year. The
Commission estimates that 9321
respondents are subject to Regulation
14A and that approximately 932 of these
would deliver the notice. The
Commission estimates that the burden
associated with Regulation 14A as
revised per registrant delivering the
notice would be approximately 105
hours, and 85 hours per registrant not
delivering the notice, for a total annual
burden of 810,925 hours. An estimated
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150 respondents are subject to
Regulation 14C and it is estimated that
15 of these would deliver the notice.
The estimated burden associated with
Regulation 14C as revised per registrant
delivering the notice is 105 hours, and
85 hours for a registrant not delivering
the notice, for a total annual burden of
13,050 hours.

The information collection
requirements imposed by the rules are
required for those issuers or broker-
dealers that decide to rely on the rule to
obtain the benefit of sending fewer
documents to each household. Those
issuers or broker-dealers that decide not
to obtain that benefit are not required to
rely on the rule. Responses to the
collection of information will not be
kept confidential.

Pursuant to 44 U.S.C. 3506(c)(2)(B),
the Commission solicits comments in
order to: (i) Evaluate whether the
proposed collections of information are
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (ii) evaluate the
accuracy of the agency’s estimate of the
burden of the proposed collections of
information; (iii) enhance the quality,
utility, and clarity of the information to
be collected; and (iv) minimize the
burden of the collections of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Persons wishing to submit comments
on the collection of information
requirements should direct them to the
following persons: (i) Desk Officer for
the Securities and Exchange
Commission, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Room 3208,
New Executive Office Building,
Washington, D.C. 20503; and (ii)
Jonathan G. Katz, Secretary, Securities
and Exchange Commission, 450 5th
Street, N.W., Stop 6-9, Washington,
D.C. 20549, with reference to File No.
S7-27-97. OMB is required to make a
decision concerning the collections of
information between 30 and 60 days
after publication; therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication.

IV. Summary of Initial Regulatory
Flexibility Analysis

The Commission has prepared an
Initial Regulatory Flexibility Analysis
(“IRFA™) in accordance with 5 U.S.C.
603 regarding proposed rule 154 and
proposed amendments to rules 14a-3,
14c¢-3, 14c—7, 30d-1 and 30d-2. The
following summarizes the IRFA.

When two or more investors in a
household purchase the same security,
the prospectus delivery requirements of
the Securities Act and shareholder
report delivery rules under the
Investment Company Act and Exchange
Act may result in the mailing of
multiple copies of the same document
to the household. Sending multiple
copies of the same document to
investors who share the same address
often inundates them with extra mail
and results in higher costs for the
senders.

To reduce the number of duplicative
disclosure documents delivered to
investors, the Commission is proposing
rules to permit, under certain
circumstances, delivery of a single
prospectus or shareholder report to a
household to satisfy the applicable
delivery requirements. The Commission
is proposing rule 154 pursuant to
section 19(a) of the Securities Act, the
amendments to rules 14a-3, 14c-3, and
14c-7 pursuant to sections 12, 14 and
23(a) of the Exchange Act, and the
amendments to rules 30d-1 and 30d-2
pursuant to sections 30(e) and 38(a) of
the Investment Company Act.

An issuer, other than an investment
company, generally is a small entity if,
on the last day of its most recent fiscal
year, it had total assets of $5,000,000 or
less and is engaged or proposing to
engage in small business financing.35> An
issuer is considered to be engaged or
proposing to engage in small business
financing if it is conducting or
proposing to conduct an offering of
securities that does not exceed
$5,000,000.36 Most of these small issuers
can conduct their offerings under
Regulation A, which exempts offerings
from the registration requirements of the
Securities Act if the sum of all cash and
other consideration to be received for
the securities does not exceed
$5,000,000, subject to a number of
conditions.3” Thus, the Commission
estimates that among issuers other than
investment companies, very few small
issuers will be affected by rule 154.

An investment company generally is
a small entity if it has net assets of
$50,000,000 or less as of the end of its
most recent fiscal year.38 The
Commission estimates that there are
approximately (i) 2700 active registered
open-end investment companies, of
which 620 are small entities, (ii) 520
active registered closed-end investment
companies, of which 46 are small
entities, and (iii) 629 UITs, about 50 of

35See 17 CFR 230.157.

361d.

37See 17 CFR 230.251—230.263.
38See 17 CFR 230.157.

which are small entities. Closed-end
investment companies and UITs will be
affected by rule 154 only if they are
currently offering their shares.

A broker-dealer generally is a small
entity if it has total capital (i.e., net
worth plus subordinated liabilities) of
less than $500,000 in its prior audited
financial statements or, if it is not
required to file such statements, on the
last business day of the preceding fiscal
year.3° The delivery of prospectuses and
shareholder reports is likely to be
handled only by broker-dealers that
carry public customer accounts. As of
December 31, 1996, broker-dealers
carrying public customer accounts
numbered approximately 750 firms, 125
of which were small businesses.

Rule 30d-1 applies to registered
management investment companies. It
is estimated that out of approximately
3,220 active management investment
companies, approximately 666 are
considered small entities.40 Rule 30d-2
applies to registered UITs, substantially
all the assets of which consist of
securities issued by a management
investment company. It is estimated that
out of approximately 500 registered
UITs that are subject to rule 30d-2,
approximately 20 are considered small
entities.

Rule 0-10 under the Exchange Act
defines the term “‘small business” as a
company whose total assets on the last
day of its most recent fiscal year were
$5 million or less.41 There are
approximately 1000 reporting
companies that have assets of $5 million
or less.

Persons who rely on the rules would
be required to either obtain written
consent of householded persons or
provide them with advance notice as
specified in the rules. Those persons
also must determine whether certain
householded investors are natural
persons and, for investors householded
in accordance with the advance notice
(rather than written consent) provisions,
must have certain information
concerning each householded investor’s
address. These requirements are
designed to provide reasonable
assurance that the prospectus or report
will be made readily available to all
investors at the address.

The Regulatory Flexibility Act directs
the Commission to consider significant
alternatives that would accomplish the
stated objective, while minimizing any
significant adverse impact on small
entities. In connection with the
proposed rule and proposed

39See 17 CFR 240.0-10(c)(1).
40See 17 CFR 270.0-10.
41Rule 0-10 [17 CFR 240.0-10].
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amendments, the Commission
considered: (i) Establishing differing
compliance or reporting requirements or
timetables that take into account the
resources available to small entities; (ii)
the clarification, consolidation, or
simplification of compliance and
reporting requirements under the rule
for such small entities; (iii) the use of
performance rather than design
standards; and (iv) an exemption from
coverage of the rule, or any part thereof,
for such small entities.

The information persons would be
required to have in order to rely on the
rules without written consent is
information that they already have or
would be required to obtain in order to
conduct mailings at reduced rates
through the U.S. Postal Service. Other
information, such as whether investors
are natural persons, is readily available.
Therefore, the Commission does not
believe differing or simplified
compliance or reporting requirements or
timetables are necessary for small
entities. In addition, differing
requirements for small entities would
not be consistent with investor
protection and the purposes of section
5 of the Securities Act.

The proposed rules are designed to
result in cost savings for all issuers and
broker-dealers, while maintaining
protections for investors. The
Commission believes that small issuers
and broker-dealers will generally rely on
the rules in a particular instance only to
the extent that cost savings can be
achieved. The Commission also believes
that the rules will not impose a burden
on small entities. The rule, if relied
upon, will lower burdens for small
entities; thus, it is not appropriate or
necessary to exempt small entities from
the rule or any part of it.

The Commission encourages the
submission of comments on matters
discussed in the IRFA. Comment
specifically is requested on the number
of small entities that would be affected
by the proposed rule and rule
amendments. Comment also is
requested on the impact of the rule and
rule amendments on issuers and broker-
dealers that are small entities.
Commenters are asked to describe the
nature of any impact and provide
empirical data supporting the extent of
the impact. These comments will be
placed in the same public file as
comments on the proposed rule and rule
amendments themselves.

A copy of the IRFA may be obtained
by contacting Marilyn Mann, Securities
and Exchange Commission, 450 5th
Street, N.W., Stop 10-2, Washington,
D.C. 20549.

V. Statutory Authority

The Commission is proposing new
rule 154 pursuant to the authority set
forth in section 19(a) of the Securities
Act [15 U.S.C. 77s(a)]. The Commission
is proposing to amend rules 30d-1 and
30d-2 pursuant to the authority set forth
in sections 30(e) and 38(a) of the
Investment Company Act [15 U.S.C.
80a—29(e) and 80a—37(a)], and rules
14a-3, 14c-3, and 14c-7 pursuant to the
authority set forth in sections 12, 14 and
23(a) of the Exchange Act [15 U.S.C. 78lI,
78n and 78w(a)].

List of Subjects
17 CFR Parts 230 and 270

Investment companies, Reporting and
recordkeeping requirements, Securities.

17 CFR Part 240

Reporting and recordkeeping
requirements, Securities.

Text of Proposed Rules

For the reasons set out in the
preamble, Title 17, Chapter Il of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

1. The authority citation for Part 230
continues to read, in part, as follows:

Authority: 15 U.S.C. 77b, 77f, 779, 77h, 77j,
77s, 77sss, 78c, 781, 78m, 78n, 780, 78w,
78l1(d), 79t, 80a—8, 80a—29, 80a—30, and 80a—
37, unless otherwise noted.

* * * * *

2. Section 154 is added to read as
follows:

§230.154 Delivery of prospectuses to
investors at the same address.

(a) Delivery of a single prospectus. If
you must deliver a prospectus under the
federal securities laws, for purposes of
sections 5(b) and 2(a)(10) of the Act (15
U.S.C. 77e(b) and 77b(a)(10)), you will
be considered to have delivered a
prospectus to investors who share an
address if:

(1) You deliver the prospectus to at
least one of the investors, at any address
of that investor;

(2) You address the prospectus to a
natural person; and

(3) The other investors consent in
writing to this manner of delivery.

(b) Implied consent. You do not need
to obtain written consent from an
investor if the following conditions are
all met.

(1) The investor established an
account with you before [effective date
of the rule].

(2) The investor has the same last
name as the investor to whom you
delivered the prospectus, or you
reasonably believe that the investors are
members of the same family.

(3) You have sent the investor a notice
at least 60 days before you begin to rely
on this section concerning delivery of
prospectuses to that investor. The notice
must be a separate written statement,
and must state that prospectuses will be
delivered to only one investor at the
shared address unless you receive
contrary instructions. The notice must
include a reply form that is easy to
return and that includes the name and,
if applicable, account number of the
investor.

(4) You have not received the reply
form from the investor indicating the
investor wishes to receive the
prospectus, within 60 days after you
sent the notice.

(5) You deliver the prospectus to:

(i) A shared street address that you
reasonably believe is a residence;

(ii) A shared post office box; or

(iif) An electronic address of the
investor to whom the prospectus is
delivered, if the investors share a street
address that you reasonably believe is a
residence.

(c) Reasonable belief. For purposes of
paragraph (b)(5) of this section, you can
reasonably believe that an address is a
residence unless the investor provides
any information, or the U.S. Postal
Service assigns a Zip Code, that
indicates to the contrary.

(d) Revocation of consent. If you
receive a request from an investor that
prospectuses be delivered directly to the
investor in the future, you may not
continue to rely on this section, with
respect to that investor, for more than 30
days after you receive the request.

(e) Exclusion of some prospectuses.
This section does not apply to the
delivery of a prospectus filed as part of
a registration statement on Form N-14
(17 CFR 239.23), Form S—4 (17 CFR
239.25) or Form F—4 (17 CFR 239.34), or
to the delivery of any other prospectus
in connection with a business
combination transaction, exchange offer
or reclassification of securities.

(f) Definition of address. For purposes
of this section, address means a street
address, a post office box number, an
electronic mail address, a facsimile
telephone number, or other similar
destination to which paper or electronic
documents are delivered, unless
otherwise provided in this section. If
you have reason to believe that the
address is a street address of a multi-
unit building (for example, based on the
Zip Code), the address must include the
unit number.
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PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

3. The authority citation for Part 240
continues to read, in part, as follows:

Authority: 15 U.S.C. 77c, 77d, 779, 77j,
77s, 77z-2, 7T7eee, 77999, 77nnn, 77sss, 77ttt,
78c, 78d, 78f, 78i, 78j, 78k, 78k-1, 78I, , 78m,
78n, 780, 78p, 78q, 78s, 78u-5, 78w, 78X,
78l1(d), 79q, 79t, 80a—20, 80a—23, 80a—29,
80a—37, 80b—3, 80b—4 and 80b-11, unless
otherwise noted.

* * * * *

4. Section 14a-3 is amended by
revising paragraph (e)(1) and the
introductory text of paragraph (e)(2) to
read as follows:

§240.14a-3 Information to be furnished to
security holders.
* * * * *

(e)(1)(i) A registrant will be
considered to have delivered an annual
report to security holders of record who
share an address if:

(A) The registrant delivers the annual
report to at least one of the security
holders, at any address of that security
holder;

(B) The registrant addresses the
prospectus to a natural person; and

(C) The other security holders consent
in writing to this manner of delivery.

(ii) The registrant need not obtain
written consent from a security holder
if the following conditions are all met.

(A) The security holder first
purchased securities of the registrant
before [effective date of the rule].

(B) The security holder has the same
last name as the security holder to
whom the registrant delivered the
annual report, or the registrant
reasonably believes that the security
holders are members of the same family.

(C) The registrant has sent the security
holder a notice at least 60 days before
the registrant begins to rely on this
section concerning delivery of annual
reports to that security holder. The
notice must be a separate written
statement, and must state that annual
reports will be delivered to only one
investor at the shared address unless the
registrant receives contrary instructions.
The notice must include a reply form
that is easy to return and that includes
the name and, if applicable, account
number of the security holder.

(D) The registrant has not received the
reply form from the security holder
indicating the security holder wishes to
receive the annual report, within 60
days after the registrant sent the notice.

(E) The registrant sends the report to:

(1) A shared street address that the
registrant reasonably believes is a
residence;

(2) A shared post office box; or

(3) An electronic address of the
security holder to whom the report is
sent, if the security holders share a
street address that the registrant
reasonably believes is a residence.

(iii) For purposes of paragraph
(e)(1)(ii)(E) of this section, the registrant
can reasonably believe that an address
is a residence unless the security holder
provides any information, or the U.S.
Postal Service assigns any Zip Code,
that indicates to the contrary.

(iv) If the registrant receives a request
from a security holder that the annual
report be sent directly to the security
holder in the future, the registrant may
not continue to rely on this section,
with respect to that security holder, for
more than 30 days after the registrant
receives the request.

Note to paragraph(e)(1). For purposes
of this section, the term address means
a street address, a post office box
number, an electronic mail address, a
facsimile telephone number, or other
similar destination to which paper or
electronic documents are delivered,
unless otherwise provided in this
section. If the registrant has reason to
believe that the address is a street
address of a multi-unit building (for
example, based on the Zip Code), the
address must include the unit number.

(2) Notwithstanding paragraphs (a)
and (b) of this section, unless state law
requires otherwise, a registrant is not
required to send an annual report or
proxy statement to a security holder if;
* * * * *

5. In §2240.14c¢-3, paragraph (c) is
added to read as follows:

§240.14c-3 Annual report to be furnished
security holders.
* * * * *

(c) A registrant will be considered to
have delivered an annual report to
security holders of record who share an
address if the requirements set forth in
§240.14a-3(e)(1) are satisfied.

6. In § 240.14c-7, Note 2 is removed
and Notes 3 and 4 are redesignated as
Notes 2 and 3.

PART 270—RULES AND
REGULATIONS, INVESTMENT
COMPANY ACT OF 1940

7. The authority citation for Part 270
continues to read, in part, as follows:

Authority: 15 U.S.C. 80a-1 et seq., 80a—37,
80a—39 unless otherwise noted;
* * * * *

8. Section 30d-1 is amended by
adding paragraph (f) to read as follows:

§270.30d-1 Reports to stockholders of
management companies.
* * * * *

(f)(1) A company will be considered
to have transmitted a report to
shareholders who share an address if:

(i) The company transmits the report
to at least one of the shareholders, at
any address of that shareholder;

(ii) The company addresses the report
to a natural person; and

(iii) The other shareholders consent in
writing to this manner of delivery.

(2) The company need not obtain
written consent from a shareholder if
the following conditions are all met.

(i) The shareholder first purchased
securities of the company before
[effective date of the rule].

(i) The shareholder has the same last
name as the shareholder to whom the
company delivered the report, or the
company reasonably believes that the
shareholders are members of the same
family.

(iii) The company has transmitted a
notice to the shareholder at least 60
days before the company begins to rely
on this section concerning transmission
of reports to that shareholder. The
notice must be a separate written
statement, and must state that reports
will be delivered to only one
shareholder at the shared address unless
the company receives contrary
instructions. The notice must include a
reply form that is easy to return and that
includes the name and, if applicable,
account number of the shareholder.

(iv) The company has not received the
reply form from the shareholder
indicating the shareholder wishes to
receive the report, within 60 days after
the company sent the notice.

(v) The company transmits the report
to:
(A) A shared street address that the
company reasonably believes is a

residence;

(B) A shared post office box; or

(C) An electronic address of the
shareholder to whom the report is
transmitted, if the shareholders share a
street address that the company
reasonably believes is a residence.

(3) For purposes of paragraph (f)(2)(v)
of this section, the company can
reasonably believe that an address is a
residence unless the shareholder
provides any information, or the U.S.
Postal Service assigns a Zip Code, that
indicates to the contrary.

(4) If the company receives a request
from a shareholder that reports be
transmitted directly to the shareholder
in the future, the company may not
continue to rely on this section, with
respect to that shareholder, for more
than 30 days after the company receives
the request.

(5) For purposes of this section,
address means a street address, a post
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office box number, an electronic mail
address, a facsimile telephone number,
or other similar destination to which
paper or electronic documents are
transmitted, unless otherwise provided
in this section. If the company has
reason to believe that the address is a
street address of a multi-unit building
(for example, based on the Zip Code),
the address must include the unit
number.

9. Section 30d-2 is revised to read as
follows:

§270.30d-2 Reports to shareholders of
unit investment trusts.

(a) At least semiannually every
registered unit investment trust
substantially all the assets of which
consist of securities issued by a
management company must transmit to
each shareholder of record (including
record holders of periodic payment plan
certificates), a report containing all the
applicable information and financial
statements or their equivalent, required
by §270.30d-1 to be included in reports
of the management company for the
same fiscal period. Each such report
must be transmitted within the period
allowed the management company by
§270.30d-1 for transmitting reports to
its stockholders.

(b) Any report required by this section
will be considered transmitted to a
shareholder of record if the unit
investment trust satisfies the conditions
set forth in 8§ 270.30d-1(f) with respect
to that shareholder.

By the Commission.
Dated: November 13, 1997.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 97-30430 Filed 11-19-97; 8:45 am]
BILLING CODE 8010-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[AZ-MA—002—-CGB; FRL-5925-6]
Approval and Promulgation of State
Implementation Plans; Arizona—

Maricopa County Ozone and PMio
Nonattainment Areas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve

a State Implementation Plan (SIP)

revision submitted by the State of

Arizona on September 15, 1997,

establishing Cleaner Burning Gasoline

(CBG) fuel requirements for gasoline

distributed in the Phoenix (Maricopa

County) ozone nonattainment area.

Arizona has developed these fuel

requirements to reduce emissions of

volatile organic compounds (VOC) and
particulates (PMjg) in accordance with
the requirements of the Clean Air Act

(CAA). EPA is proposing to approve

Arizona’s fuel requirements into the

Arizona SIP because either they are not

preempted by federal fuels requirements

or to the extent that they are or may be
preempted, since EPA is proposing to
find that the requirements are necessary
for the Maricopa area to attain the
national ambient air quality standards

(NAAQS) for ozone and particulates.

DATES: Comments on this proposed rule

must be received in writing by

December 22, 1997.

ADDRESSES: Written comments should

be sent to the Region IX contact listed

below. Copies of the SIP revision are
available in the docket for this
rulemaking, which is open for public

inspection at the addresses below. A

copy of this notice is also available on

EPA Region IX’s website at http://

www.epa.gov/region09.

Air Planning Office (AIR-2), Air
Division, Region IX, U.S.
Environmental Protection Agency, 75
Hawthorne Street, San Francisco, CA
94105

Arizona Department of Environmental
Quiality, Office of Outreach and

Information, First Floor, 3033 N.
Central Avenue, Phoenix, Arizona
85012.

FOR FURTHER INFORMATION CONTACT:
Karina O’Connor, Air Planning Office,
AIR-2, Air Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105, Telephone: (415)
744-1247.

SUPPLEMENTARY INFORMATION:
I. Background
A. Arizona CBG

The State CBG fuel program for the
Maricopa area establishes limits on
gasoline properties and gasoline
emission standards which will reduce
emissions of volatile organic
compounds (VOCs), oxides of nitrogen
(NOx), carbon monoxide (CO) and
particulates (PM). Under the program, a
variety of different fuels will be able to
meet the fuel standards during different
implementation periods (see Table 1).
Starting June of 1998 through September
30, 1998, gasoline sold in Maricopa
County must meet standards similar to
EPA’s Phase | reformulated gas (RFG)
program or California’s Phase Il RFG
program. Under the EPA Phase | RFG
standards, the Arizona Department of
Environmental Quality (ADEQ)
estimates that VOC emissions will be
reduced by 8.7 tons per summer day
(tpsd), NOx emissions by 0.2 tpsd, CO
emissions by 118.6 tpsd and PM1o
emissions by 0.27 tpsd. With California
RFG, ADEQ estimates that VOC
emissions will be reduced by 14.1 tpsd,
NOx emissions by 8.2 tpd, CO emission
by 198 tpsd and PMj by 0.76 tpsd.

California Phase Il RFG can be used
to comply with the Arizona fuel
program during all implementation
periods since, starting May 1, 1999,
gasoline must meet standards similar to
EPA’s Phase Il RFG program or
California’s RFG program. Under the
CBG Type 1 standards, ADEQ estimates
that VOC emissions will be reduced by
12.5 tpsd, NOx emissions by 2.0 tpsd,
CO emissions by 143.3 tpsd and PMio
by 0.4 tpsd.

TABLE 1.—FUEL TYPES MEETING ARIZONA CBG FUEL STANDARDS

Fuel type

Fuel designation

Implementation period

CBG Type 1
CBG Type 2
CBG Type 3

California Phase Il RFG .

EPA’'s Phase Il RFG .......cccccveviiveeiieeene

EPA’'s Phase | RFG ...........

June 1999-Future.
June 1998-Future.
June—September 30, 1998.

During both implementation periods,
gasoline sold in the Maricopa area can

comply with either of the two sets of
specified standards included in the

program. Therefore the actual emission
reductions benefits during either period
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are difficult to estimate without specific
knowledge of the market penetration of
each of the two acceptable fuels.
However, emission reductions should,
at a minimum, reach the levels that
would result from the specific
performance standards associated with
CBG Types 1 and 3 during both periods
because the corresponding CBG Type 2
standards are, in all instances, more
stringent. These emissions reductions
will help the Maricopa area attain the
NAAQS for both ozone and particulates.

B. Clean Air Act Requirements

In determining the approvability of a
SIP revision, EPA must evaluate the
proposed revision for consistency with
the requirements of the CAA and EPA
regulations, as found in section 110 and
part D of the CAA and 40 CFR part 51
(Requirements for Preparation,
Adoption, and Submittal of
Implementation Plans).

For SIP revisions addressing certain
fuel measures, an additional statutory
requirement applies. CAA section
211(c)(4)(A) prohibits state regulation of
a fuel characteristic or component for
which EPA has adopted a control or
prohibition under section 211(c)(1),
unless the state control is identical to
the federal control. Section 211(c)(4)(C)
provides an exception to this
preemption if EPA approves the state
requirements in a SIP. Section
211(c)(4)(C) states that the
Administrator may approve preempted
state fuel standards in a SIP:

* * *only if [s]he finds that the State
control or prohibition is necessary to achieve
the national primary or secondary ambient
air quality standard which the plan
implements. The Administrator may find that
a State control or prohibition is necessary to
achieve that standard if no other measures
that would bring about timely attainment
exist, or if other measures exist and are
technically possible to implement, but are
unreasonable or impracticable. The
Administrator may make a finding of
necessity even if the plan for the area does
not contain an approved demonstration of
timely attainment.

EPA’s August 1997 “Guidance on Use of
Opt-in to RFG and Low RVP
Requirements in Ozone SIPS” gives
further guidance on what EPA is likely
to consider in making a finding of
necessity.

C. History of Related Actions

Under the Clean Air Act Amendments
of 1990, the Phoenix area was classified
as a moderate nonattainment area for
both ozone and PMj0. The moderate
ozone attainment deadline was
November 15, 1996; the moderate PMio
attainment deadline was December 31,
1994. In 1997, the Phoenix area was

reclassified as serious for ozone with an
attainment deadline of no later than
November 15, 1999. In 1996, the
Phoenix area was reclassified as serious
for PMo with an attainment deadline of
no later than December 31, 2001.1

The State, the Maricopa County air
pollution control agency, and the local
jurisdictions in Maricopa County have
adopted and implemented a broad range
of ozone control measures including a
summertime low Reid Vapor Pressure
(RVP) limit of 7.0 psi for gasoline, an
enhanced inspection and maintenance
(I/M) program, stage |l vapor recovery,
an employer trip reduction program,
many transportation control measures,
and numerous stationary and area
source VOC controls. On November 12,
1993, in support of one of these
measures, the Arizona legislature passed
section 13 of Arizona House Bill (HB)
2001 (1993 Special Session), originally
codified in Arizona Revised Statutes
(ARS) at section 41-2083(E).2 This
provision limited the maximum summer
vapor pressure (or RVP) of gasoline fuel
sold in the Maricopa area to 7.0 psi
beginning May 31, 1995 through
September 30, 1995, and applying from
May 31 through September 30 of each
year thereafter. Gasoline distributed in
the Maricopa area by refineries,
importers, carriers, retail stations and
other end users who sell or dispense
gasoline must meet the 7.0 psi limit
during those periods.

On January 17, 1997, Governor
Symington applied to EPA to include
the Maricopa County ozone
nonattainment area in the federal RFG
program and the State submitted section
13 of HB 2001 to EPA as a SIP revision
on April 29, 1997. Because this State
fuel requirement established a control
on RVP of 7.0 psi, not identical to the
federal fuel RVP requirements
applicable to the area (i.e., federal
conventional gasoline RVP limit of 7.8
psi, federal phase | RFG RVP limit of 7.2
psi or federal phase Il volatility limit of
7.8 psi), Arizona’s fuel requirement was
preempted under section 211(c)(4)(A) of
the CAA. Pursuant to the Governor’s
letter and section 211(k)(6) of the CAA,
EPA approved Governor Symington’s
request to opt in to the federal RFG
program on June 3, 1997. 62 FR 30260.
EPA also published a direct final
approval of Arizona’s low RVP SIP
revision on June 11, 1997. 62 FR 31734.
In approving the RVP SIP revision, EPA

1See 56 FR 56694 (November 6, 1991), CAA
Sections 181(a)(1) and 188(c)(1), 62 FR 60001
(November 6, 1997) and CAA Section 181(a)(1), 61
FR 21372 (May 10, 1996) and CAA Section
188(c)(2).

2This section is currently codified in the ARS as
section 41-2083(F).

found under section 211(c)(4)(C) that
the State’s fuel requirement is necessary
for the Maricopa area to attain the
NAAQS for ozone.

The State also enacted HB 2307 which
authorized the establishment of a more
stringent State reformulated gasoline
program.3 HB 2307 was passed as an
emergency measure, requiring ADEQ
and the Arizona Department of Weights
and Measures (ADWM) to adopt interim
rules reflecting the fuel requirements
included in the bill. The two agencies
implemented a facilitated rulemaking
process over the next three months
which resulted in the publication of
proposed rules on July 15, 1997 and a
public hearing on August 15, 1997.
ADEQ adopted these proposed rules as
the Arizona CBG Interim Rule on
September 12, 1997 following a public
comment period.

C. State Submittal

In a September 12, 1997 letter, Russell
Rhoades, Director, ADEQ, requested that
EPA approve the CBG Interim Rule as a
revision to the Arizona SIP and a CAA
section 211(c)(4)(C) waiver. See
“Arizona Cleaner Burning Gasoline
Interim Rule SIP Revision and Clean Air
Act 211(c)(4)(C) Waiver Request,”
September 1997. The SIP revision
package includes: (1) Arizona laws
providing the State authority for
submittal of SIP revisions; (2) a SIP
completeness checklist; (3) the CBG
Interim Rule; (4) a request for a waiver
from federal preemption pursuant to
CAA section 211(c)(4)(C); (5) a letter
from the Arizona Attorney General
concerning the status of the States
authority to enforce the rule out-of-state;
and (6) HB 2307.

As additional supporting technical
documentation for the section
211(c)(4)(C) waiver request, the States
CBG SIP submittal includes: (1) An
Assessment of Fuel Formulation
Options for Maricopa (see Attachment 3,
Exhibit 2, Appendix A); (2)
Demonstration of CO impacts of the
proposed fuel formulations (see
Attachment 3, Exhibit 2, Appendix G
and Appendix K); (3) Demonstrations of
NOx/PM impacts of the proposed fuel
regulations (see Attachment 3, Exhibit 2,
Appendix M); and (4) the Urban
Airshed Model (UAM) modeling
demonstration from the draft Voluntary
Early Ozone Plan (VEOP)(see
Attachment 3, Exhibit 6, Appendix B).

3The State reformulated gasoline rules are
codified in the ARS as section 41-2124. Section 41—
2123 of HB 2307 also contains wintertime
oxygenate requirements for fuels. The bill changed
the effective dates of the oxygenate requirements
from October 15 to November 15 through March 31
of each year.
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The modeling used 1996 as the base
year and evaluated the effects of existing
and future control measures. Arizona’s
CBG requirements are built into the
1996 base year inventory and modeled
out to the 1999, and 2010 projected
attainment years.

To allow the Arizona CBG program to
substitute for the federal RFG program,
on September 15, 1997 the State also
submitted a separate letter to
Administrator Browner, requesting to
opt out of the federal RFG program,
effective June 1, 1998, contingent upon
EPA approval of the Arizona SIP
revision and the associated waiver
request. In response, Dick Wilson,
Acting Assistant Administrator for Air
and Radiation, EPA, sent a letter to
Governor Hull on October 3, 1997,
which states that upon Region IX
publication of a final approval of a SIP
revision incorporating the CBG Interim
Rule, the Office of Mobile Sources will
notify the State and publish a notice in
the Federal Register approving
Arizona’s opt-out from the federal RFG
program.

Arizona submitted a further
addendum to the SIP revision on
October 21, 1997, which contained
additional technical materials
supporting the State’s waiver request.

I1. EPA Evaluation of SIP Submittal

A. General SIP Requirements

As discussed below, EPA has
evaluated the SIP revision and has
determined that it is consistent with the
requirements of the CAA and EPA
regulations. On November 13, 1997,
EPA found that the September 12, 1997
SIP revision conformed to EPA’s
completeness criteria in 40 CFR part 51,
Appendix V.

Information regarding enforcement
and compliance assurance for the SIP
revision can be found in the ARS
(specifically in Article 6, Chapter 15,
Department of Weights and Measures, of
Title 41) and the Arizona
Administrative Code (AAC). The
Arizona Department of Weights and
Measures (ADWM) implements the CBG
rule and has the necessary authority
under ARS 41-2124.C, ARS 41—
2124.01.B, ARS 41-2065.A.4, .14, and
.16, and ARS 41-2065.D to obtain
samples (AAC R20—2-721), test (AAC
R20-2-759), and complete surveys
(AAC R20-2-760). Any person violating
the CBG rule is subject to prosecution
pursuant to ARS 41-2113.B.4, civil
penalties pursuant to ARS 41-2115 and
stop-use, stop-sale, hold and removal
orders pursuant to ARS 41-2066.A.2
(AAC R20-2-762). The SIP submittal
also contains a letter from the Arizona

Attorney Generals office regarding
enforceability of the Arizona CBG rule
outside of the Arizona State boundaries
and a letter from the ADWM regarding
gasoline sampling analysis timeframes.
EPA has concluded that these
provisions confer on the State the
requisite authority to enforce
compliance with the CBG Interim Rule.

B. Section 211(c)(4)

1. Federal Preemption

The CBG Interim Rule establishes
state gasoline standards. As discussed
above, CAA section 211(c)(4)(A)
preempts certain state fuel regulations
by prohibiting a state from prescribing
or attempting to enforce ““‘any control or
prohibition respecting any characteristic
or component of a fuel or fuel additive”
for the purposes of motor vehicle
emission control, if the Administrator
has prescribed under section 211(c)(1),
‘“a control or prohibition applicable to
such characteristic or component of the
fuel or fuel additive,” unless the state
prohibition is identical to the
prohibition or control prescribed by the
Administrator.

The CBG Interim Rule establishes
three types of gasoline standards. For
1998, the requirements for CBG Types 2
and 3 gasoline apply. In addition, all
Arizona CBG must meet specified fuel
property limits for that year.4 For 1999
and beyond, the requirements for CBG
Types 1 and 2 gasoline would apply. In
addition, all Arizona CBG would have
to meet the fuel property limits
specified for that time period.> These
proposed types of gasoline include
performance standards as well as
requirements for specific fuel
parameters. EPA’s analysis of
preemption addresses the following
standards in the CBG Interim Rule:
performance standards for NOx and
VOC (under gasoline Types 1 and 3);
performance standards for NOx and HC
(under Type 2); and parameter
specifications for oxygen, sulfur, olefins,
aromatic HC, T50, and T90 (under
gasoline Type 2).

To determine whether a state fuel
requirement is preempted by a federal
requirement, EPA compares the
applicable federal fuel requirements in
the area with the proposed state fuel
requirements. For the purposes of this
analysis, the federal fuel requirement in
the Phoenix ozone nonattainment area
is federal conventional gasoline. While
Arizona has opted into the federal RFG
program for the 1997 season, the State
has requested to opt out of the program

4AAC R20-2-751.01.A.
5AAC R20-2-751.A.

before the State CBG requirements
would apply.6 Once the State has opted
out of the federal RFG program, the
applicable federal requirements would
be those for conventional gasoline. The
federal requirements for conventional
gasoline include a NOx performance
standard. CBG Types 1 and 3 also
contain a NOx performance standard, so
the CBG NOx performance standard is
preempted. The CBG Interim Rule
would allow refiners to meet the
requirements for Type 2 gasoline in lieu
of the requirements for CBG Type 1 or
3 gasoline. Whether the specifications
for CBG Type 2 are preempted is less
clear. The CBG Type 2 specifications
include performance standards for NOx
and HC and requirements for the fuel
parameters sulfur, olefins and aromatic
HCs. The federal conventional gasoline
standards do not include requirements
for these specific parameters. However,
refiners are required to use an emissions
performance model that determines
NOx and HC performance based in part
on these fuel parameters.

In this rulemaking, EPA does not need
to determine whether these types of
State fuel requirements are preempted
under section 211(c)(4)(A) prior to
acting on the proposed revision to the
Arizona SIP. If the sulfur, olefins and
aromatic HC requirements are not
preempted, there is no bar to EPA
approving them as a SIP revision. If they
are preempted, EPA would be able to
approve these requirements as necessary
under section 211(c)(4)(C) if EPA could
approve the NOx performance standard
as a SIP revision. Sulfur, olefins and
aromatic HC requirements all reduce
NOx emissions. Under Type 1 or 3 CBG,
refiners would obtain NOx reductions
through a NOx performance standard,
and under Type 2 CBG, refiners would
obtain comparable NOx reductions
through sulfur, olefins and aromatic HC
requirements. If EPA finds the NOx
reductions produced by the NOx
performance standard under CBG Types
1 and 3 to be necessary, then the
comparable reductions produced by the
alternative of CBG Type 2 gasoline
would also be necessary. Thus, based on
EPA'’s finding, discussed below, that
NOx reductions are necessary under
section 211(c)(4)(C), EPA is proposing to
approve the sulfur, olefins and aromatic
HC requirements as well.

The CBG Interim Rule also requires
refiners to meet a VOC performance
standard (under CBG Types 1 and 3
gasoline); or a HC performance standard
or oxygen, T50 and T90 requirements

6 The opt-out is contingent on the CBG
requirements becoming effective upon EPA’s
approval of the regulations in the SIP.
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(under CBG Type 2 gasoline). Federal
conventional gasoline requirements do
not include a VOC performance
standard or controls on these specific
parameters. However, refiners are
required to meet summertime volatility
limits, and are required to use an
emissions performance model that
determines NOx performance based in
part on the same fuel parameters as
those used in the CBG Interim Rule. In
this rulemaking, EPA does not need to
determine whether these types of state
fuel requirements are preempted under
section 211(c)(4)(A) if EPA finds that
these fuel requirements are necessary
for the Phoenix nonattainment area to
meet the ozone NAAQS. Of course, if
these requirements are not preempted,
there is no bar to approving them as a
SIP revision.

Arizona has already demonstrated
that its 7.0 psi RVP requirement is
necessary under section 211(c)(4)(C) to
meet the ozone NAAQS in the Phoenix
area.” Compliance with either the VOC
performance standard or the HC
performance standard or the oxygen,
T50 and T90 requirements would
produce some additional VOC
reductions beyond those produced by
the 7.0 psi RVP requirement. As with
the NOx performance standard and the
alternative fuel parameter requirements
discussed above, refiners would obtain
comparable VOC reductions through
either the VOC performance standard or
the oxygen, T50 and T90 requirements.
Thus, if EPA finds the VOC reductions
produced by the NOx performance
standard under CBG Type 1 and 3
gasoline to be necessary, then the
comparable emissions reductions
produced by the alternative of CBG
Type 2 gasoline would also be
necessary. EPA is proposing to approve
the VOC performance standard and the
oxygen, T50 and T90 requirements
because either they are not preempted
under section 211(c)(4)(C) or to the
extent that they are or may be
preempted, EPA is proposing, as
discussed below, that they are necessary
and hence approvable under section
211(c)(4)(C).

2. Finding of Necessity

As discussed below, EPA is proposing
to find that the CBG NOx performance
standards are necessary for the Phoenix
PMjio nonattainment area to meet the
PMio NAAQS, and that the CBG VOC
and HC performance standards, and the
oxygen, T50 and T90 requirements are
necessary for the Phoenix ozone
nonattainment area to meet the ozone
NAAQS.

7See 62 FR 31734 (June 11, 1997).

To make this determination, EPA
must consider whether there are other
reasonable and practicable measures
available that would produce sufficient
emissions reductions to attain the ozone
and PMo standards without
implementation of the CBG
requirements. In considering other
measures for the purpose of
demonstrating necessity under section
211(c)(4)(C), EPA agrees that Arizona
need not submit an evaluation of
alternative fuels measures. As discussed
above, the State conducted an extensive
public process to evaluate emissions
control options, including fuels options.
Arizona not only considered other fuels
options, including opt-in to federal RFG,
it has actually implemented this
measure for a limited time. However,
Arizona did not address retention of
RFG or other fuels measures in its
section 211(c)(4)(C) submission, and
EPA concurs with this approach. EPA
interprets the reference to ‘“‘other
measures’’ that must be evaluated as
generally not encompassing other state
fuels measures, including state opt-in to
federal RFG. The Agency believes that
the Act does not call for a comparison
between state fuels measures to
determine which measures are
unreasonable or impracticable, but
rather section 211(c)(4) is intended to
ensure that a state resorts to a fuel
measure only if there are no available
practicable and reasonable nonfuels
measures. Thus, in demonstrating that
measures other than requiring CBG
gasoline are unreasonable or
impracticable, a state need not address
the reasonableness or practicability of
other state fuel measures.

To determine whether the State
gasoline VOC performance standards are
necessary to meet the ozone NAAQS,
EPA must consider whether there are
other reasonable and practicable
measures available to produce the
needed emission reductions for ozone
control. As mentioned previously, the
State and local governments have
adopted and implemented a broad range
of ozone control measures. In addition,
the ADEQ has developed a Voluntary
Early Ozone Plan (VEOP) including air
quality modeling and additional control
measures.

EPA examined Urban Airshed
Modeling (UAM) completed for the
VEOP, which evaluated the effects of
existing and future VOC control
measures, to support the necessity
finding for this rulemaking.8 The fifteen

8The control measure analysis submitted for the
VEOP should be considered a preliminary draft
analysis. The Phoenix nonattainment area was
originally classified as moderate but was

control measures that were evaluated for
19999 are: (1) purge test in I/M
(evaluated for 2010); (2) final I/M
cutpoints; (3) I/M testing of constant 4-
by-4 vehicles; (4) federal RFG (both
Phase | and Phase Il RFG at 7.2 psi RVP;
(5) adoption of California standards for
off-road mobile sources; (6) voluntary
catalyst replacement program; (7)
voluntary vehicle retirement program;
(8) voluntary commercial lawn mower
replacement; (9) new standards for the
use of industrial cleaning solvents; (10)
alternative fuels tax incentives; (11)
Motor Vehicle Division registration
enforcement and mandatory insurance;
(12) pollution prevention; (13)
temporary power at construction sites;
(14) alternative-fuelled buses; and (15)
traffic light synchronization. (See
Appendix H, Exhibit 2, Attachment 3 of
the SIP submittal.)

Results from the modeling
demonstration showed that, using
Arizona CBG gasoline (modeled as
federal RFG or California RFP with an
RVP of 7.0 psi) plus all other measures
identified, the Maricopa area would still
fail to attain the 0.12 ppm ozone
NAAQS in 1999. The VEOP indicates
that ozone control measures need to
show a 13 percent reduction of ambient
ozone to attain the standard in 1999.
The percent reduction from Federal
Phase Il RFG and California Phase 1l
RFG is 3.9 percent and 2.6 percent
respectively. The total percent reduction
available from the measures examined
in the VEORP is less than 6 percent.

If the State’s CBG VOC emissions
performance standards were not
implemented, the projected shortfall in
emissions reductions would be larger.
EPA recognizes that these estimates for
reductions needed, reductions produced
by various measures, and the scope of
the measures available are all based on
analysis that will be further refined and
updated as the State’s serious area plan
is developed. Nevertheless, EPA is
basing today’s action on the information
available to the Agency at this time,
which does not indicate that there are
other reasonable and practicable
measures available to the State that
would fill the projected emissions
reduction shortfall. Hence, EPA
proposes to find that the CBG VOC
emissions performance standards are
necessary for attainment of the ozone

reclassified to serious after the VEOP was
completed. Arizona is currently developing a
serious area plan. However, the plan has not been
completed in time for inclusion in this SIP revision
and therefore could not be examined to support the
necessity finding.

91999 was chosen as the modeling year because
it is the next ozone attainment date in the Clean Air
Act after 1996. See CAA 181(a)(1).
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NAAQS, and EPA proposes to approve
them as a revision to the Arizona SIP for
the Phoenix ozone nonattainment area.

The State, the Maricopa County air
pollution control agency, and the local
jurisdictions in Maricopa County have
adopted and implemented a broad range
of particulate control measures and are
currently considering additional
controls in the course of developing the
serious area PM1p plan for the Maricopa
County nonattainment area. The State’s
submission in support of the necessity
demonstration includes both measures
that are currently being implemented or
for which commitments are in place,
and various additional measures being
considered for implementation in the
serious area plan.

The air quality modeling submitted by
ADEQ shows that implementation of all
of the PM3o control measures identified
by the State would still result in an
emissions shortfall and the area would
need an additional 2.4 percent
reduction in the ambient concentrations
of PM1o to demonstrate attainment of
the PM1o NAAQS. The State’s analysis
projects that two additional measures,
paving 100% of unpaved roads and
controlling 100% of shoulders and
access points, would produce sufficient
emissions reductions to eliminate this
shortfall. However, Arizona has
characterized these measures as
unreasonable for purposes of section
211(c)(4)(C) and hence inappropriate to
consider as available control measures
in the necessity demonstration.

EPA agrees that, for purposes of
section 211(c)(4)(C), both paving 100%
of unpaved roads and controlling 100%
of shoulders and access points would be
unreasonable measures to implement in
the Phoenix area in comparison to the
CBG NOx performance standard. In
determining whether a control measure
is unreasonable or impracticable for
purposes of section 211(c)(4)(C),
reasonableness and practicability
should be determined taking into
account a comparison with the fuel
measure that the state is petitioning to
adopt. EPA must assess whether it
would be reasonable and practicable to
require the other control measure in
light of the potential availability of the
preempted state fuel control. Finding
another measure unreasonable or
impracticable under this criterion does
not necessarily imply that the measure
would be unreasonable or impracticable
for other areas, for the same area under
different circumstances, or for the same
area under an analysis outside of the
section 211(c)(4)(C) context.10 For

10For example, given the different criterion for
EPA’s section 211(c)(4)(C) evaluation, today’s

further discussion of this criterion see
“Guidance on Use of Opt-In to RFG and
Low RVP Requirements in Ozone SIPs,”
U.S. EPA, Office of Mobile Sources,
August 1997.

Controlling PMj through paving
100% of unpaved roads and controlling
100% of shoulders and access points
raises concerns regarding costs,
feasibility, timing, administrative
burdens, and burdens on individual
citizens. ADEQ estimates the capital
cost of paving 100% of unpaved roads
to be $59.4 million, which is $54
million more than ADEQ’s identified
alternative of chemically controlling
100% of unpaved roads and would only
reduce emissions by an additional 1.9%.
To control 100% of shoulders and
access points through installing curbs
on 100% of paved road shoulders and
paving 100% of access points to paved
roads, ADEQ estimates a capital cost of
$733.3 million, which is $366.65
million more than the estimated cost of
its identified alternative measure which
would be to control 50% of shoulders
and access points. In addition, ADEQ
has serious concerns about the
feasibility of successfully paving all
unpaved roads in the area with greater
than 120 Average Daily Travel (ADT)
miles and controlling all shoulders and
access points before the attainment date
of December 31, 2001. Besides the
significant capital expenditure
associated with these measures,
implementation of these measures
would impose a substantial
administrative burden on local and state
agencies and would require significant
coordination of local and state agencies.
In addition, motorists throughout the
area would experience the
inconveniences and delays associated
with extensive road construction
projects.

In comparison to the measures
discussed above, the infrastructure for
implementation of the fuel measure is
already in place. This significantly
reduces the burden on the
implementing refineries, and would
allow implementation of the measure to
begin as early as the summer of 1998.
Most of the compliance burden
associated with the measures will be felt
by a limited number of fuel suppliers.
In addition, most of the compliance and
implementation burdens associated
with CBG have already been shown to
be necessary for compliance with the
ozone NAAQS. Therefore any additional

proposed finding does not in any way prejudge the
question of whether these same measures might be
reasonable in the context of the requirements in
section 189 (a) and (b) for reasonably available
control (RACM) and best available control measures
(BACM) for PMyo control.

burden for compliance with NOx
performance standards will be minimal.
Finally, implementation of the measure
would require only limited new
coordination efforts between ADEQ and
ADWM. Thus, in comparison to the
CBG NOx performance standard, for the
purposes of section 211(c)(4)(C), it
would be unreasonable to require
paving 100% of unpaved roads and
controlling 100% of shoulders and
access points in the Phoenix area in the
timeframe considered here. 11

Because the State is currently working
on the underlying analysis for the
serious area PM1p plan for the Maricopa
County nonattainment area, due
December 10, 1997, EPA notes that the
information relied on here is
preliminary. The State may further
refine its estimates of the emissions
reductions needed, the emissions
reductions produced by various control
measures, and the scope of control
measures available. Nevertheless, the
information submitted by the State
indicates that even with the
implementation of all reasonable and
practicable control measures known to
be available at this time, including
CBG, 12 additional emissions reductions
will be needed for timely attainment of
the PMyg standard. Therefore, EPA
proposes to find that the NOx
performance standard in the CBG
requirements is necessary for attainment
of the PMo standard, and EPA proposes
to approve this requirement as a
revision to the Arizona SIP for the
Phoenix PMjo nonattainment area. 13

C. Enforceability

The ADWM has developed
requirements for every entity in the
gasoline distribution system to ensure
that Maricopa County will receive
gasoline that meets the state CBG
standards. 14 The requirements, which
include registration of gasoline
suppliers, testing and sampling,
compliance surveys, and record keeping
and reporting, apply to (1) service
stations, (2) fleet owners, (3) third party
terminals, (4) pipelines and fuel
transporters, (4) oxygenate blenders, and

11 See footnote 10 and related discussion above
for explanation of limited applicability of this
proposed finding.

12 Arizona CBG was included in the modeling
analysis as Federal RFG, Phase Il at 100% market
share.

13|n its September 12, 1997 letter, ADEQ
submitted the CBG Interim Rule as a revision to the
Arizona ozone SIP. In order for EPA to take final
action approving the CBG rule into the Arizona
PMao SIP, the State will need to formally submit the
rule as a revision to that SIP. ADEQ has informed
EPA that it intends to do so in the near future.

14 AAC R20-2-751. Area A Arizona CBG
Requirements—1999 and AAC R20-2-751.01 Area
A Arizona CBG Requirements—1998.



Federal Register / Vol. 62, No. 224 / Thursday, November 20, 1997 / Proposed Rules

61947

(5) producers and importers of CBG. The
requirements imposed by the CBG rule
apply to activity occurring both within
and outside of the State of Arizona. The
State Attorney General’s office has
provided an analysis concluding that
the State has full authority to enforce
the rules and the associated
requirements beyond the State borders.

Before any CBG suppliers may
produce or import CBG, it must register
with the ADWM.15 These suppliers
include any refiner, importer, oxygenate
blender, pipeline or third party terminal
who will produce, supply or have
custody of Arizona CBG after June 1,
1998. These registered suppliers must
certify that each batch of gas meets the
CBG standards as described in the
Interim Rule. They must retain records
of the sampling for five years; supply
these records to ADWM, if requested,
within 20 days; and notify ADWM of
transport methods other than pipelines.
They must also maintain a quality
assurance/quality control (QA/QC)
program to verify the accuracy and
effectiveness of fuel testing or use an
independent laboratory to complete
testing (unless computer-controlled in-
line blending equipment is in operation
which is supplying audit reports to EPA
and ADWM under 40 CFR 80.65(f)(4)).16

Registered oxygenate blenders must
follow the blending requirements
submitted by the registered supplier and
comply with additional blending
requirements. For all terminal blending
facilities, registered blenders must
determine the oxygen content and
volume of final blends before such
blends leave the oxygen blending
facility. Oxygenate blenders completing
operations in gasoline delivery trucks
must implement a quality assurance
sampling and testing program. In-line
blending operators using computer
controlled blending must sample the
fuel after the addition of oxygenate and
prior to combining the batch with other
gasoline, and they must notify the
pipeline and ADWM of any batch which
does not contain the specified type and
amount of oxygenate. Oxygenate
blenders must keep records of sampling
and shipments for five years and make
those records available within 20 days
of a request.1?

Registered pipelines and third party
terminals may not accept Arizona CBG
from a supplier that is not registered
with ADWM and that cannot submit

15 AAC R20-2-750. Registration Pertaining to
Arizona CBG or AZRBOB.

16 AAC R20-2-752. General Requirements for
Registered Suppliers.

17 AAC R20-2-755. Additional Requirements
Pertaining to AZRBOB and Downstrean Oxygenate
Blending.

written verification that the gasoline
meets CBG standards. These gasoline
transporters must also complete
sampling of all CBG batches, report non-
compliance of any batches with CBG
standards within 24-hours of sampling
to ADWM, and develop a QA/QC
program to demonstrate the accuracy
and effectiveness of the laboratory
testing. Pipelines must also submit a
monthly report to ADWM summarizing
the results of laboratory testing of all
Arizona CBG that has entered a pipeline
(including the present location of the
fuel sample).18

Fleet owners and service stations do
not have to sample gasoline. However,
they must retain on-site records for their
most recent four deliveries, which verify
the quantity and identify of each grade
of motor fuel delivered. Service stations
and fleet owners may maintain these
records for the remainder of the
previous 12 months off-site if the
records are made available within two
working days from the time of a request.
These records shall contain: the name
and address of the transferor and
transferee; the volume, minimum octane
rating, VOC and NOx reduction
percentage standards, and origination
point of the CBG; the date of transfer,
proper identification of the gasoline as
Arizona CBG or AZRBOB;19 and the
type and quantity of oxygenate
contained in the Arizona CBG or
identification of the product as
AZRBOB, a statement that it does not
comply with CBG standards without the
addition of oxygenate, and the
oxygenate types and amount needed to
meet the properties claimed by the
registered supplier.20

To maintain compliance with Arizona
CBG standards, in addition to the
ongoing registration, testing,2! quality
assurance and recordkeeping activities
described above, ADWM will conduct
compliance surveys throughout the
year.22 Each producer and importer of
CBG must contribute to the costs of two
surveys of CBG quality in Phoenix in
the summer of 1998, followed by two
surveys during the summer and winter

18 AAC R20-2-753. General Requirements for
Pipelines and Third Party Terminals.

19 AZBOB, as defined in the CBG Interim Rule
(AAC R20-2-701.3) is “‘a petroleum-derived liquid
which is intended to be or is represented as a
product that will constitute Arizona CBG upon the
addition of a specified type and percentage (or
range of percentages) of oxygenate to the product
after the product has been supplied from the
production or import facility at which it was
produced or imported.”

20 AAC R20-2-709. Records Retention
Requirements for Service Stations and Fleet
Owners.

21 AAC R20-2-759. Testing Methodologies.

22 AAC R20-2-760. Compliance Surveys.

seasons 23 for each following year, based
on gasoline samples collected at retail
outlets. Each compliance survey will be
conducted by an independent surveyor
who will develop a survey plan with
committed funding for the season, to be
submitted to ADWM by April 1 of each
year. These surveys will cover
compliance with VOC and NOx
reduction levels and average levels of
RVP, T50, T90, aromatic hydrocarbons,
olefins, sulfur and oxygen. The results
of each survey will be submitted to
ADWM within thirty days following
completion of the survey. If the survey
or other testing indicates that the
gasoline does not meet CBG VOC or
NOx reduction averaging 24 percentage
standards, the registered supplier must
pay penalties and comply with more
stringent applicable flat per gallon
standards during a probationary period.
For example, on each occasion that a
sample fails a VOC emission reductions
survey on or after May 1, 1999, the VOC
emissions performance reduction and
the minimum per gallon percentage
reduction shall be increased by an
absolute 1.0%, not to exceed the VOC
percent emission reduction per gallon
standard. 25

D. Proposed Action

EPA has evaluated the submitted SIP
revision and has determined that it is
consistent with the CAA and EPA
regulations. EPA has also found that the
various CBG requirements are either not
preempted by federal fuel requirements
or are necessary for the Phoenix
nonattainment area to attain the ozone
and PM1o NAAQS, pursuant to CAA.
Therefore, EPA is proposing to approve
the Arizona CBG Interim Rule into the
Arizona SIP for the Phoenix ozone and
PMjio nonattainment areas under section
110(k)(3) of the CAA as meeting the
requirements of section 110(a) and part
D.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,

23The summer season will last from May 1
through September 15 and the winter season will
last from November 1 through March 15 of each
year.

24Under the CBG rule, if they submit to
compliance surveys, registered suppliers can
initially elect to comply with an average VOC
reduction standards of 29 percent with a minium
per gallon reduction of 25 percent instead of a flat
per gallon percent reduction standard of 27.5
percent. See AAC R20-2-751.01.

25 AAC R20-2-751.01(F) Area A Arizona CGB
Requirements—1999 and Later, Consequences of
failure to comply with averages.
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and environmental factors and in
relation to relevant statutory and
regulatory requirements.

V. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility

The Regulatory Flexibility Act (RFA),
5 U.S.C. 600 et seq., generally requires
an agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and small
governmental jurisdictions. This
proposed rule would not have a
significant impact on a substantial
number of small entities because this
federal action authorizes and approves
requirements previously adopted by the
State, and imposes no new
requirements. Therefore, because this
proposed action does not impose any
new requirements, the Administrator
certifies that it does not have a
significant impact on any small entities
affected. Moreover, due to the nature of
the Federal-State relationship under the
CAA, preparation of a flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(Unfunded Mandates Act), signed into
law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in expenditures to State,
local, and tribal governments in the
aggregate, or to the private sector, of
$100 million or more in any one year.
Under section 205, EPA must select the

most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA has determined that this
proposed approval action does not
include a Federal mandate that may
result in expenditures of $100 million or
more to either State, local, and tribal
governments in the aggregate, or to the
private sector in any one year. This
proposed Federal action authorizes and
approves requirements previously
adopted by the State, and imposes no
new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
will result from this proposed action.

Dated: November 14, 1997.
Felicia Marcus,
Regional Administrator.
[FR Doc. 97-30517 Filed 11-19-97; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[Region 2 Docket No. NJ29-1-175; FRL—
5925-5]

Approval and Promulgation of
Implementation Plans; State of New
Jersey; Clean Fuel Fleet Opt Out

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: In this action, the
Environmental Protection Agency (EPA)
is proposing to approve the State
Implementation Plan revision submitted
by the State of New Jersey for the
purpose of meeting the requirement to
submit the Clean Fuel Fleet program
(CFFP) or a substitute program that
meets the requirements of the Clean Air
Act (Act). EPA is proposing to approve
the State’s plan for implementing a
substitute program to opt out of the
CFFP.

DATES: Comments must be received on
or before December 22, 1997.

ADDRESSES: All comments should be
addressed to Ronald Borsellino, Chief,
Air Programs Branch, Environmental
Protection Agency, Region 2 Office, 290
Broadway, New York, New York 10007—
1866.

Copies of the State submittals are
available at the following addresses for

inspection during normal business

hours:

Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866

New Jersey Department of
Environmental Protection, Bureau of
Air Quality Planning, 401 East State
Street, CNO27, Trenton, New Jersey
08625

FOR FURTHER INFORMATION CONTACT:

Michael P. Moltzen, Air Programs

Branch, Environmental Protection

Agency, 290 Broadway, 25th Floor, New

York, New York 10007-1866, (212) 637—

4249,

SUPPLEMENTARY INFORMATION:

l. Background

Section 182(c)(4)(A) of the Clean Air
Act requires states containing areas
designated as severe ozone
nonattainment areas, including New
Jersey, to submit for EPA approval a
state implementation plan (SIP) revision
that includes measures to implement
the Clean Fuel Fleet program (CFFP).
Under this program, a certain specified
percentage of vehicles purchased by
fleet operators for covered fleets must
meet emission standards that are more
stringent than those that apply to
conventional vehicles. Covered fleets
are defined as fleets of 10 or more
vehicles that are centrally fueled or
capable of being centrally fueled. A
CFFP meeting federal requirements
would be a state-enforced program
which requires covered fleets to assure
that an annually increasing percentage
of new vehicle purchases are certified
clean vehicles and that those vehicles
operate on clean fuel. In New Jersey, the
program would apply in the State’s
portion of the New York-Northern New
Jersey-Long Island ozone nonattainment
area and in New Jersey’s portion of the
Philadelphia-Wilmington-Trenton
ozone nonattainment area.

The federal CFFP is divided into two
components. The first component is a
light duty (LD) CFFP which applies to
covered fleets of passenger cars and
trucks of gross vehicle weight rating
(GVWR) of 6,000 pounds and less, and
trucks between 6,000 and 8,500 pounds
GVWR. Covered fleets which fall under
the LD CFFP are required to assure that
30 percent of new purchases are clean
vehicles in the first year of the program,
50 percent in the second year and 70
percent in the third and subsequent
years.

The second component is a heavy
duty (HD) CFFP which applies to
covered fleets of trucks over 8,500
pounds GVWR and below 26,000
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pounds GVWR. The HD CFFP requires
that 50 percent of covered fleets’ new
purchases be clean fueled vehicles in
the first and subsequent years.

Under the federal CFFP, the vehicle
exhaust emission standards for LD
vehicles are equivalent to those
established by the California Air
Resources Board (CARB) as LD low
emission vehicles (LEVs), for use in the
California LEV program (discussed in
more detail in section Il. of this notice).
In addition to LEVs, CARB certification
exists for transitional LEVs (TLEVSs),
ultra LEVs (ULEVs) and zero emission
vehicles (ZEVs). In addition, under the
federal CFFP, clean vehicle emission
standards are defined for inherently low
emitting vehicles (ILEVs) and for
medium and heavy duty vehicles (both
of which are covered within the HD
CFFP weight category). For further
information regarding emission
standards associated with all of the
clean fuel vehicles which are applicable
under the LEV program and the federal
CFFP, the reader is referred to the CFFP
final rule, published on March 1, 1993
at 58 FR 11888.

Section 182(c)(4)(B) of the Act allows
states to “‘opt out” of the CFFP by
submitting for EPA approval a SIP
revision consisting of a program or
programs that will result in at least
equivalent long term reductions in
ozone-producing and toxic air emissions
as achieved by the CFFP. The Clean Air
Act directs EPA to approve a substitute
program if it achieves long term
reductions in emissions of ozone-
producing and toxic air pollutants
equivalent to those that would have
been achieved by the CFFP or the
portion of the CFFP for which the
measure is to be substituted.

New Jersey, in its 1992 SIP revision
chose to preserve its right to opt out of
the CFFP but did not indicate a specific
substitute measure or measures which
was to be used for that purpose. Prior
to EPA action on this commitment, the
Court of Appeals for the District of
Columbia ruled that EPA’s conditional
approval policy with respect to state
commitments was contrary to law.
[NRDC v. EPA, 22 F.3d. 1125 (D.C. Cir.
1994)]. The court held that a bare
commitment from a state was not
sufficient to warrant conditional
approval from EPA under section
110(k)(4) of the Act. Therefore,
following this decision, EPA could not
approve New Jersey’s November 1992
commitment to opt out of the CFFP.

However, in fashioning a remedy for
EPA’s improper use of its conditional
approval authority, the NRDC Appellate
court did not want to penalize states for
their reliance on EPA’s actions.

EPA also does not believe that New
Jersey should lose its opportunity to opt
out of the CFFP with a substitute
program that meets the requirements of
section 182(c)(4)(B) because of EPA’s
inability to act on New Jersey’s
commitment, especially since New
Jersey has since submitted such a
substitute program for EPA approval.

Therefore, EPA is considering all
relevant submissions made thus far by
the State that are intended to substitute
for the CFFP.

The Region received from New Jersey
a proposed SIP revision dated May 15,
1994. The submittal, consisting of New
Jersey’s then proposed LEV program,
was intended to fulfill the State’s CFFP
obligations. However, because the Clean
Air Act requires SIP revisions to consist
of adopted measures, and because the
opt out measure was only in the
proposal stage, EPA transmitted a
finding of failure to submit the required
SIP revision in a letter to the State on
October 3, 1994. New Jersey then had 18
months from the date of the letter to
submit the required SIP before sanctions
were to take effect.

On February 15, 1996, in order to cure
the finding of failure to submit, New
Jersey submitted its New Jersey Clean
Fleets (NJCF) program as a substitute for
the federal CFFP. As described earlier,
the federal CFFP is a state-enforced
program which requires that operators
of covered vehicle fleets assure that a
percentage of their new vehicle
purchases are certified clean vehicles
and that those vehicles operate on clean
fuel. By contrast, the NJCF program is
an essentially voluntary mix of
incentive-based programs which are
intended to spur public and private
fleets within New Jersey to purchase
clean, alternatively fueled vehicles
(AFVs) (discussed in more detail in
section IlI. C. of this notice).

On March 29, 1996, New Jersey
supplemented the CFFP SIP revision
with a letter clarifying that the NJCF
program substitution includes, to the
extent necessary to meet SIP obligations,
New Jersey’s LEV program which had
been adopted by that time. Because the
emissions reductions relied upon in the
NJCF program will largely result from
voluntary measures, the State’s LEV
program essentially serves the role of a
“backstop” to the NJCF program. This
means that in the event the NJCF
program fails to achieve the emissions
reductions claimed by the State,
emission reductions achieved with the
separate LEV program will be used by
the State to account for those reductions
that would have originally been realized
through the federal CFFP. In that event
EPA would then recognize the State’s

LEV program as the effective opt out
measure.

Unlike the federal CFFP, the LEV
program imposes requirements on auto
manufacturers and their yearly vehicle
sales. New Jersey adopted a LEV
regulation states that New Jersey’s
primary intention is to participate in the
National LEV (NLEV) program
(discussed in more detail in the section
1. C.4. of this notice). However, EPA
cannot require NLEV—it must be
mutually agreed upon by the
participating states and the auto
manufacturers—and if NLEV fails to
become effective (due to lack of such an
agreement), New Jersey’s regulation
states that it will operate a State LEV or
*California’” LEV program (discussed in
more detail in section Il. of this notice),
an option afforded states in the Clean
Air Act (see Clean Air Act section 177).
The NLEV and State LEV programs are
similar in that where applicable, auto
manufacturers must meet an average
vehicle emission standard, based on the
certified emission standards of all
annual vehicle sales. The annual
average vehicle emission standard
(referred to as the non-methane organic
gas (NMOG) average) increases in
stringency on an annual basis.
Quantitatively, NLEV or State LEV,
whichever is ultimately implemented in
New Jersey, will achieve long term
vehicle emission reductions which are
far greater than what the federal CFFP
could have achieved.

Based on these provisions in the SIP
revisions submitted by New Jersey on
February 15, 1996 and March 29, 1996,
EPA sent a letter to New Jersey on April
4, 1996 notifying the State that the
finding of failure to submit had been
withdrawn. New Jersey amended its
NJCF SIP revision with a March 6, 1997
submittal, which included comments on
the proposed SIP revision received by
the State, including those received at a
State-held public hearing on October 21,
1996.

The Clean Air Act requires states to
observe certain procedural requirements
in developing implementation plan
revisions for submission to EPA.
Sections 110(a)(2) and 172(c)(7) of the
Act require states to provide reasonable
notice and public hearing before
adoption by the state and submission to
EPA for approval. Section 110(1) of the
Act also requires states to provide
reasonable notice and hold a public
hearing before adopting SIP revisions.

EPA must also determine whether a
state’s submittal is complete before
taking further action on the submittal.
See section 110(k)(1). EPA’s
completeness criteria for SIP submittals
are set out in 40 CFR Part 51, Appendix
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V (1993). New Jersey’s SIP revision
which EPA is proposing to approve in
this notice meets all of the procedural
requirements and completeness criteria.

I1. State Submittal

New Jersey submitted SIP revisions
on February 15, 1996, March 29, 1996
and March 6, 1997 which substituted
the State’s NJCF program, backstopped
by New Jersey’s adopted and
enforceable LEV program, for the federal
CFFP. The adopted LEV regulation
requires the implementation of a
program identical to the California LEV
program or, if certain triggering events
occur, participation in the National LEV
program (discussed in more detail in
section Ill. C.4. of this section). The LEV
program operated in California requires
that each model year of vehicles
produced for sale, beginning with model
year 1994, be certified to meet a specific
NMOG standard when their total
emissions are averaged as a fleet.
Manufacturers must ensure that each
model year of vehicles produced for
sale, meet a yearly NMOG fleet average.
The California LEV fleet-average NMOG
standard was 0.25 grams per mile for
model year 1994. The NMOG average
becomes increasingly more stringent
annually, and for model year 2003 and
later the standard is 0.063 grams per
mile.

New Jersey held a public hearing on
October 21, 1996 to entertain public
comment on its federal CFFP substitute
SIP revision; this hearing included the
State’s proposal to opt out of the CFFP
with its NJCF program and LEV
backstop as a substitute program.

I11. Analysis of State Submission
A. Opt Out Criteria and Requirements

Section 182(c)(4) of the Clean Air Act,
which allows states required to
implement a CFFP to opt out of the
program by submitting a SIP revision
consisting of a substitute program,
requires that the substitute program
result in long term emission reductions
equal to or greater than does the CFFP.
Also, EPA can only approve such
substitute programs that consist
exclusively of provisions other than
those required under the Clean Air Act
for the area. New Jersey’s backstopped
NJCF program satisfies both of these
requirements.

B. Equivalency of Substitute

The Clean Air Act requires that any
substitute for the federal CFFP must
provide equivalent long term emission
reductions. In its SIP revision, the State
estimated the emission reductions
which would be attributable to

operation of the federal CFFP in New
Jersey. It is this amount of long term
reduction, discussed below, which the
State’s substitute must achieve.

Light Duty Vehicle Analysis

New Jersey first analyzed the
potential for emissions reductions to
result from long term compliance with
the LD vehicle portion of the federal
CFFP in New Jersey. The LD vehicle
purchase requirements of the federal
CFFP are intended to ensure a gradual
turnover of conventional LD fleet
vehicles to clean LD vehicles in covered
fleets. In the long term, a substantial
portion of LD vehicles in covered fleets,
where the program is operated, would
meet the LEV (or cleaner) standard,
where otherwise they would not have
met those more stringent standards (i.e.,
if the State was not also operating a LEV
program as described above). In its SIP
revision however, New Jersey pointed
out that the LD vehicle portion of the
federal CFFP, in the long term, would
essentially duplicate the Statewide,
more comprehensive New Jersey LEV
program which has already been
adopted [Adopted on November 22,
1995 at 27 N.J.R. 5016(a) (December 18,
1995), codified at N.J.A.C. 7:27-26].

In the SIP revision, New Jersey
explained that its LEV program is more
comprehensive than the LD portion of
the federal CFFP, because it will require
virtually all LD vehicles sold in New
Jersey (including fleet and non-fleet
vehicles) to meet, by model year 2000,
the LEV standard when their total
emissions are averaged. By contrast, the
federal LD CFFP will only require 70
percent of new vehicle purchases in
covered fleets to meet the LEV standard
in the long term, a requirement which
would be met through the State’s LEV
requirements, imposed on the vehicle
manufacturers.

New Jersey also noted that its LEV
program begins one year later (model
year 1999) than the federal CFFP (model
year 1998). The State offered the
justification that in the long term
however, the LEV program requirements
would make up for any shortfall in LD
vehicle emission reductions that might
be caused by the difference in start
dates. However, subsequent to the date
that New Jersey made its opt out
submission to EPA, EPA has determined
that a one year delay of implementation
of the CFFP is necessary and
appropriate. The delay is needed due to
a stated lack of availability of the
requisite types and numbers of clean
fueled vehicles in the majority of the
areas which are required to implement
and comply with the regulatory
requirements of a CFFP. This guidance

and policy decision, which was based
on input from all of the program
stakeholders, was transmitted in a May
22, 1997 memo from EPA Office of
Mobile Sources Director Margo Oge to
EPA’s Regional Air Directors. EPA
anticipates publishing a rulemaking in
the Federal Register shortly, finalizing
the delay. The fact of the delay further
lends equivalency to the NJCF program
as a CFFP opt out, since both programs
will now start at the same time.

With further examination of the
relative effects of these programs, New
Jersey also noted that there will still
exist certain aspects of the federal LD
CFFP that could result in greater
emission reductions than the NJCF
program on an individual LD vehicle
basis. As an example, the State
discussed the requirement that LEVs
operate on the fuels for which they were
certified to operate on, and that the
federal CFFP requires that covered fleets
must ensure that a certain percentage of
their new vehicle purchases (both light
and heavy duty) are certified to meet
LEV (or cleaner) standards. By contrast,
the NJCF program is voluntary (with the
exception of the Energy Policy Act
(EPAct), discussed in further detail in
section C.). The State again justified the
equivalency claim of its opt out measure
by explaining the reasons why these
differences are not significant
discrepancies. With respect to the loss
of emission reduction benefits that
would occur from gasoline-powered
LEVs operating on federal reformulated
gasoline (RFG) rather than the fuel that
they were certified to operate on (e.g.,
California RFG), New Jersey explained
that such a loss would be relatively
small in the long term. The State claims
that this is true because the reductions
from the federal CFFP would occur only
on a per vehicle basis, and because of
its anticipation that a substantial
number of LEVs will be operating on
alternative fuels, in the later years of the
State LEV program, that are cleaner than
California RFG. EPA agrees with this
line of reasoning, as well as with New
Jersey’s assertion that the overall
additional benefit of the federal CFFP’s
fuel requirement for LEVs would be
relatively small and insignificant in the
long term for those reasons.

EPA agrees with New Jersey that
implementation of the federal LD CFFP,
in addition to either the NLEV or the
State LEV program (the State has made
certain through its regulations that one
or the other will be implemented), for
any small incremental benefits in light
of the additional administrative
requirements of the federal CFFP, would
be burdensome and impractical. Lastly,
EPA has determined, for the reasons
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stated above, that the State does not
need to account explicitly for the long
term emission reductions which would
have been associated with a LD CFFP
since those reductions are negated by
operation of a LEV program.

Heavy Duty Vehicle Analysis

The heavy duty vehicle portion of the
federal CFFP requires that on an annual
basis, 50 percent of heavy duty fleet
vehicles purchased each year must meet
clean fuel vehicle emission standards.
Through appropriate modeling, New
Jersey has determined that the estimated
emission reduction benefit that would
result from applying the federal CFFP’s
heavy duty vehicle requirements in New
Jersey would be approximately 4.5 tons
per day (tpd) of VOC and NOx
combined in 2010 (modeling techniques
and assumptions used to arrive at this
figure are described below). New Jersey
assumes in its SIP, and EPA agrees with
the assumption, that modeling emission
reductions out to the year 2010 is
adequate for the purpose of determining
the long term reductions which could be
expected of the heavy duty CFFP in
New Jersey. The NJCF program must
achieve that amount of emission
reductions within the same time frame
in order to be an acceptable substitute
for the federal CFFP. If it does not, as
will be verified through the program
emission reduction tracking system that
the State committed to implement
(described in more detail below), the
State has also committed to use
emission reduction credit generated
from either the NLEV program or the
State LEV program to make up any
emission reduction shortfall which may
result.

Modeled Reductions from the CFFP

In order to determine the level of long
term emissions reductions which needs
to be provided by its opt out measures,
the State employed the latest version of
the mobile source emission model
approved by EPA, MOBILE5a. Emission
factors generated by the MOBILE model
were used in conjunction with
proscribed CFFP calculation guidelines
in EPA’s June 1994 CFFP Regulatory
Impact Analysis (RIA). New Jersey
determined through this modeling that
the long term reductions associated with
the federal CFFP would equal 4.5 tons
per day of NOx and VOC combined.

C. NJCF Program Details and Goals

NJDEP has estimated that, in order to
meet the Clean Air Act requirement of
an approvable CFFP substitute, the
NJCF program must provide emission
reductions equivalent to those from
approximately 50,750 medium heavy

duty certified clean fueled vehicles by
2010. NJDEP estimates that about 176 of
these vehicles will come from the Clean
Cities program, and the remainder from
the efforts of the Incentive Development
Workgroup (both of which are described
below).

NJDEP has determined that in order to
contribute towards the emission
reductions needed for a substitute
program, a medium or heavy duty
vehicle must be certified by CARB to
meet LEV (or cleaner) standards. For
this reason New Jersey’s SIP revision
does not rely on emission reductions
from alternative fuel vehicle (AFV)
conversions to meet the target of 4.5
tons per day of NOx and VOC combined
by 2010. Furthermore, AFV conversions
will comprise a relatively small
percentage of total clean AFVs in use in
New Jersey in the long term. EPA agrees
with this conservative approach in
today’s proposed approval.

The NICF program consists of the
following four components: (1)
Incentive Development program, (2) the
Department of Energy’s (DOE’s) EPAct
fleet requirements, (3) DOE’s Clean
Cities program, and 4) the Advanced
Technology Vehicle (ATV) component
of EPA’s finalized NLEV program.

1. Incentive Development Program

The incentive development program
was developed by a public/private
workgroup which includes
representatives of local and national
fleet operators, municipalities,
alternative and clean fuel providers, and
government officials. The Workgroup’s
efforts are intended to spur use of clean
alternative fuel vehicles. Major areas of
focus for the Workgroup, as it
implements its Action Plan, include
development of a New Jersey alternative
fuel mechanic training program and
promotion of a State policy supporting
the use of alternative fuels and AFVs.

2. EPAct Purchase Mandates

The second component of the NJCF
program is the alternative fuel vehicle
purchase requirements under the federal
EPAct, 42 U.S.C. §13201 et seq. Under
EPAct, all state, federal, and fuel-
provider fleets must ensure that a
percentage of their new LD vehicle
purchases operate on alternative fuels.
In the long term, 75% of new state and
federal purchases and 90% of fuel-
provider purchases must be AFVs. To
date, New Jersey reports that 61 State
vehicles have been converted to run on
clean alternative fuels as a result of
EPAct compliance, and alternative fuel
vehicles are available for purchase by
public agencies through the State
purchase contract.

3. New Jersey Clean Cities Program

Clean Cities is a voluntary federal
program designed to accelerate and
expand the use of clean AFVs and
related refueling infrastructure in
communities throughout the country. In
1995 the State’s Division of Energy
initiated Clean Cities programs in the
metropolitan areas of Elizabeth, Jersey
City, Newark and Trenton; New Jersey
plans to expand these programs in other
areas of the State as well. New Jersey
expects the program to have a
significant long term emission reduction
benefit.

4. Advanced Technology Vehicle
Program

The fourth component of the NJCF
program is the Advanced Technology
Vehicle (ATV) component of the NLEV
program. NLEV is an alternative to the
Ozone Transport Commission (OTC)
LEV program, which the OTC petitioned
EPA to require. EPA had made a
determination requiring LEV to be
adopted throughout the northeast ozone
transport region (OTR); however a
Federal Circuit Court has since
remanded that requirement. Virginia v.
EPA, No. 95-1163 (D.C. Cir. March 11,
1997). NLEV is a voluntary program
wherein auto manufacturers would
manufacture low emission vehicles
nationwide instead of just for the OTR
and California.

EPA proposed the NLEV program in
October 1995, and issued the final
NLEV rule in the June 6, 1997 Federal
Register (62 FR 31192). EPA also issued
an NLEV supplementary Notice of
Proposed Rulemaking (SNPRM) on
August 22, 1997. EPA intends to finalize
the SNPRM by mid- to late-autumn,
1997. Auto manufacturer and OTC state
opt-ins shortly thereafter will ensure
program startup in time for model year
1999 LEVs in the OTR.

In EPA’s June 6, 1997 NLEV final
rulemaking, an ATV was defined as any
vehicle certified by CARB or EPA that
is either: (1) A dual-fuel, flexible-fuel, or
dedicated alternatively fueled vehicle
certified as a transitional low emission
vehicle (TLEV), LEV, or ultra low
emission vehicle (ULEV) when operated
on the alternative fuel; (2) certified as a
ULEV or Inherently Low Emission
Vehicle (ILEV); or (3) a dedicated or
hybrid electric vehicle. As discussed in
that rulemaking, EPA acknowledges the
suggestion that advancing motor vehicle
pollution control technology is an
important benefit of NLEV.
Furthermore, it has been suggested by
several parties, including New Jersey,
that establishment of an ATV
component should be a criterion for
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determining whether NLEV is an
acceptable LEV-equivalent program.
Although EPA agrees that advancing
technology is an important goal, and
EPA believes that the NLEV program
could be a part of an agreement that
would provide important opportunities
to promote ATVSs, the regulatory portion
of the NLEV program does not address
ATVs, EPA does not believe that
advancing technology is or should be a
legally-required criterion for approval of
a LEV-equivalent program, and given
the court decision invalidating the OTC
LEV SIP call, there is no longer any legal
requirement for NLEV to be a LEV-
equivalent program. Nevertheless, EPA
recognizes that including some
advanced technology component is
important and could provide additional
environmental benefits beyond
emissions reduction equivalency.
Furthermore, EPA agrees with New
Jersey’s intention to use the ATV
component as part of its substitute
(backstopped by the enforceable State
LEV program) for the federal CFFP. The
ATV program involves a cooperative
effort among the states in the OTR, EPA,
DOE, fuel providers, aftermarket
converters, fleet operators, and the full
range of motor vehicle manufacturers to
develop ways to increase use of ATVs.
The NJDEP expects to begin
implementing the ATV program, in
cooperation with other states, the auto
manufacturers, and fuel providers, as
soon as the NLEV program with an ATV
component becomes effective.

In order to facilitate implementation
of the NJCF program, New Jersey has
stated in its latest SIP revision that it is
relying on EPA to support the ATV
initiative by approving emission
reduction SIP credits, where
appropriate, upon the introduction of
ATVs into the fleet. EPA is prepared to
assist the State in this manner (i.e. by
allowing long term emission reductions
generated by the ATV component of
NLEV to be used in part as a substitute
SIP measure for the CFFP), provided
emissions reductions from the ATV
provision, along with those generated
from the other NJCF program
components, can be documented by the
State. It is for this purpose that New
Jersey has incorporated a planned
system to track NJCF program emissions
reductions. This system, described
below, will serve to identify the need,
if any should exist in the future, to
utilize the credit from the State’s
adopted LEV program (i.e., the
backstop) should the planned
reductions not occur as intended with
the voluntary NJCF program.

NJCF Program Backstop

New Jersey, in exercising its option
under section 177 of the Clean Air Act,
has adopted a LEV program which
affects all new LD vehicles sold State-
wide, specifically passenger cars and LD
trucks under 6,000 Ibs. gross vehicle
weight rating (GVWR) for vehicle model
years 1999 and later. The LEV program
sets forth five different sets of emission
standards, and vehicle manufacturers
may market any combination of vehicles
provided that the annual average
emissions of each manufacturer’s fleet
complies with a fleet average limit that
becomes more stringent each year.

New Jersey’s LEV program will assure
reductions of ozone-forming and air
toxics emissions that are at least
equivalent to those that would be
realized through the LD portion of a
CFFP; in the event that the NJCF failed
to reduce long term emissions to the
level which would have been achieved
by the CFFP, LEV could make up the
resultant shortfall.

Vehicle Tracking System

As part of its most recent NJCF SIP
revision, New Jersey has committed to
implement an automated tracking
system to track clean fueled vehicle
purchases and conversions associated
with the NJCF program (detailed above)
throughout the State beginning in 1998.
The State will periodically track the
variety of clean NJCF vehicles
purchased in New Jersey, but most
notably CARB certified LEVs (and
vehicles certified to more stringent
standards, such as ULEVs). The
information gathered from the
automated tracking system would
provide an accurate indication of the
number of vehicles purchased in New
Jersey that are certified to meet the
applicable LEV, etc. standards. In this
manner the State can accumulate a
database with which it can calculate
emission reduction benefits associated
with certified clean vehicle purchases
resulting from the NJCF program, and
determine if necessary the need to
employ the LEV backstop discussed
above.

IV. Summary of Action

In this proposed rule, EPA is
proposing to approve New Jersey’s SIP
revision submitted to fulfill the Clean
Fuel Fleet requirements of the Clean Air
Act. EPA believes New Jersey’s Clean
Fleet program, backstopped by the
adopted New Jersey LEV program
implementing the low emission vehicle
program are an adequate substitute for
the federal Clean Fuel Fleet program
under section 182(c)(4).

Nothing in this rule should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to any SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

Administrative Requirements
Executive Order 12866

The Office of Management and Budget
has exempted this action from review
under Executive Order 12866.

Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action proposed does not include a
federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements, but
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simply approve requirements that the
State is already imposing. Therefore,
because the federal SIP-approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
federal-state relationship under the
Clean Air Act, preparation of a
regulatory flexibility analysis would
constitute federal inquiry into the
economic reasonableness of state action.
The Clean Air Act forbids EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co. v US EPA,
427 US 246, 256-66 (S.Ct. 1976); 42
U.S.C. 7410(a)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Volatile organic compounds.

Authority: 42 U.S.C. 7401-7671q.

Dated: November 6, 1997.

William J. Muszynski,

Acting Regional Administrator.

[FR Doc. 97-30521 Filed 11-19-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 141 and 142
[FRL-5923-6]

Notice of Public Meeting on the
Ground Water Disinfection Rule

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule; notice of
meeting.

SUMMARY: Notice is hereby give that the
Environmental Protection Agency (EPA)
is holding a public meeting concerning
the Ground Water Disinfection Rule
(GWDR). The objective of this meeting
is to provide the public with data
summaries to support the GWDR
development; ask for comments on the
data; solicit further data if available;
discuss the EPA’s next steps for the rule
development and data analysis; as well
as to identify parties who may be
interested in further meetings.

DATES: The meetings will be held on
December 18 and 19, 1997.

ADDRESSES: The meetings will be held at
the Ana Hotel at 2401 M street, NW,
Washington, D.C. 20037. The hotel’s
phone number is (202) 429-2400.

FOR FURTHER INFORMATION CONTACT: EPA
will provide a copy of the data
summaries a few weeks prior to the
meeting to anyone who requests it. To

register for the meeting and for the data
summaries please contact the Safe
Drinking Water Hotline (800) 426-4791
or Marty Kucera at US EPA (202) 260—
7773, kucera.martha@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: The Safe
Drinking Water Act as amended in 1996
directs EPA to promulgate regulations
requiring disinfection “‘as necessary” for
ground water systems. The intention of
the GWDR is to reduce microbial
contamination risk from public water
sources relying on ground water. To
determine if treatment is necessary, the
rule will establish a framework to
identify public water supplies
vulnerable to microbial contamination
and to develop and implement risk
control strategies including but not
limited to disinfection. This rulemaking
will apply to all public water systems
that use ground water, which includes
noncommunity systems.

Dated: November 17, 1997.
William R. Diamond,

Acting Director for Office of Ground Water
and Drinking Water.

[FR Doc. 97-30556 Filed 11-19-97; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 97-232, RM-9191]

Radio Broadcasting Services; Eureka,
MT

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition filed by William
G. Brady d/b/a KHJ Radio proposing the
allotment of Channel 228C3 at Eureka,
Montana, as that community’s first local
FM broadcast service. The channel can
be allotted to Eureka without a site
restriction at coordinates 48-52-54 and
115-02-54. Although it is not necessary
to site restrict the allotment, we will
request concurrence from the Canadian
Government for Channel 228C3 as a
specially negotiated short-spaced
allotment. Channel 228C3 at Eureka is
short spaced to vacant Channel 226C,
Cranbrook, British Columbia, Canada.
DATES: Comments must be filed on or
before January 5, 1998, and reply
comments on or before January 20,
1998.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the

petitioner, as follows: William G. Brady
d/b/a KHJ Radio, 746 Shadow Lane,
Kalispell, MT 59901.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
97-232, adopted November 5, 1997, and
released November 14, 1997. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
Commission’s Reference Center (Room
239), 1919 M Street, NW., Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractors,
International Transcription Services,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857-3800,
facsimile (202) 857—3805.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contact.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-30414 Filed 11-19-97; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AE44

Endangered and Threatened Wildlife
and Plants; Proposed Endangered
Status for the Plant Plagiobothrys
Hirtus (Rough Popcornflower)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) proposes endangered
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species status pursuant to the
Endangered Species Act of 1973, as
amended (Act) for the plant
Plagiobothrys hirtus (rough
popcornflower). This species is
restricted to wet swales and meadows in
Douglas County, Oregon, where only 10
occurrences are known. Most
populations are small with few
individuals. The total estimated number
of plants is 3,000 within a combined
area of about 4 hectares (ha) (10 acres
(ac)). Threats to this species include
destruction and/or alteration of habitat
by development and hydrological
changes (e.g., wetland fills, draining,
construction); spring and summer
grazing by domestic cattle, horses, and
sheep; roadside maintenance; and
competition from native and alien plant
species. This proposal, if made final,
would implement the Federal protection
and recovery programs of the Act for
this plant.

DATES: Comments from all interested
parties must be received by January 20,
1998. Public hearing requests must be
received by January 5, 1998.
ADDRESSES: Comments and materials
concerning this proposal should be sent
to the State Supervisor, U.S. Fish and
Wildlife Service, Oregon State Office,
2600 S.E. 98th Ave., Suite 100, Portland,
Oregon 97266. Comments and materials
received will be available for public
inspection by appointment during
normal business hours at the above
address.

FOR FURTHER INFORMATION CONTACT:
Andrew Robinson, Botanist, at the
above address or by telephone (503/
231-6179).

SUPPLEMENTARY INFORMATION:
Background

Plagiobothrys hirtus was first
collected by Thomas Howell in 1887
and described the following year as
Allocarya hirta (Greene 1888).
Subsequent taxonomic treatments
included A. scouleri var. hirta, P.
scouleri var. hirtus, A. calycosa, and P.
hirtus (Gamon and Kagan 1985).
Johnston recognized two varieties of the
species, P. hirtus var. hirtus and P.
hirtus var. collaricarpus (Gamon and
Kagan 1985). Later, Chambers (1989)
considered the material included in the
variety collaricarpus to be a variety of
P. figuratus, which elevated the material
assigned to P. hirtus var. hirtus to a full
species.

A member of the borage family
(Boraginaceae), Plagiobothrys hirtus is
an annual herb on drier sites or
perennial herb on wetter sites
(Amsberry and Meinke 1997). It reaches
30-70 centimeters (cm) (1-2 feet (ft)) in

height and has a fairly stout stem with
widely spreading, coarse, firm hairs on
the upper part. The leaves of the main
stem are opposite (paired) and the
racemes are paired and without bracts.
The individual flowers are 1-2
millimeters (0.4-0.6 inches (in)) wide,
and white in color (Gamon and Kagan
1985). It grows in scattered groups and
reproduces largely by insect-aided
cross-pollination and partially by self-
pollination. The species is distinguished
from other Plagiobothrys species by
coarse, sparse hairs on the stem and
branches (Gamon and Kagan 1985).

Plagiobothrys hirtus grows in open,
seasonal wetlands in poorly-drained
clay or silty clay loam soils (Gamon and
Kagan 1985). The taxon is considered
dependent on seasonal flooding and/or
fire to maintain open habitat and to
limit competition with invasive native
and alien plant species such as
Himalayan blackberry (Rubus discolor),
Oregon ash (Fraxinus latifolia), teasel
(Dipsacus fullonum), and pennyroyal
(Mentha pulegium) (Gamon and Kagan
1985, Almasi and Borgias 1996).
Plagiobothrys hirtus occurs in open
microsites within the one-sided sedge
(Carex unilateralis)—meadow barley
(Hordeum brachyantherum) community
type within interior valley grasslands.
Other frequently associated species
include tufted hairgrass (Deschampsia
cespitosa), American slough grass
(Beckmannia syzigachne), great camas
(Camassia leichtlinii var. leichtlinii),
water foxtail (Alopecurus geniculatus),
baltic rush (Juncus balticus), wild mint
(Mentha arvensis), Willamette
downingia (Downingia yina), and
bentgrass (Agrostis alba) (Gamon and
Kagan 1985).

Plagiobothrys hirtus is endemic to the
interior valley of the Umpqua River in
southwestern Oregon. The species was
collected only four times between 1887
and 1961, all at sites within Douglas
County (Gamon and Kagan 1985). The
taxon was considered possibly extinct
(Meinke 1982) until it was rediscovered
in 1983 as a result of intensive field
surveys (Jimmy Kagan, Oregon Natural
Heritage Program (ONHP), pers. comm.
1997). The location of the first
specimen, collected by Howell on June
25, 1887, was given only as the Umpqua
Valley (Greene 1888). The sites of
collections from 1932 and 1939, were
from 16 kilometers (km) (10 miles (mi))
east of Sutherlin and 3 km (2 mi) north
of Yoncalla, respectively (Siddall and
Chambers 1978) . Both sites were
surveyed in 1983, but no plants were
found (Gamon and Kagan 1985). At the
time, the sites were heavily grazed by
sheep, which lead the botanists to
speculate that grazing was the probable

cause of extirpation at these sites
(Gamon and Kagan 1985). In 1961, a
collection was made adjacent to
Interstate 5 south of Yoncalla, a site
which remains extant today (J. Kagan,
pers. comm. 1997).

Despite the few pre-1961 collections,
Plagiobothrys hirtus was probably
widespread historically on the
floodplains of the interior valleys of the
Umpqua River. Because P. hirtus occurs
in low-lying areas, seeds were likely
dispersed by flood waters, resulting in
a patchy clumped distribution on the
floodplains (Gamon and Kagan 1985).
Natural processes such as flooding and
fire maintained open, wetland habitat
(Gamon and Kagan 1985). Draining of
wetlands for urban and agricultural uses
and road and reservoir construction,
however, has altered the original
hydrology of the valley to such an
extent that the total area of suitable
habitat for P. hirtus has been
significantly reduced. In addition, fire
suppression has allowed the invasion of
woody and herbaceous species into
formerly open wetland habitats (Gamon
and Kagan 1985).

Plagiobothrys hirtus is now limited to
10 known occurrences in the vicinity of
Sutherlin and Yoncalla, Oregon (ONHP
1996). All extant populations of this
species are small (i.e., fewer than 500
individuals) and occur in disjunct
habitat. The 10 occurrences are
estimated to have a total of about 3,000
individuals and a combined area of less
than 4 ha (10 ac) (Amsberry and Meinke
1997).

All extant populations are at risk of
extirpation due to a variety of threats
(Almasi and Borgias 1996; J. Kagan,
pers. comm. 1997; R. Meinke, Oregon
State University, pers. comm. 1997). In
addition to the ongoing threat of direct
loss of habitat from conversion to urban
and agricultural uses, hydrological
alterations, and fire suppression, other
threats to the species include spring and
summer livestock grazing, and roadside
mowing, spraying and landscaping
(Gamon and Kagan 1985, J. Kagan, pers.
comm. 1995). Six of the 10 extant
occurrences are adjacent to highways.
The other four occurrences are in urban
or agricultural areas.

Nine of the 10 known occurrences are
on private land. The other population is
on public land owned by the Oregon
Department of Transportation (ODOT).
One of the private parcels is owned and
managed for the species by The Nature
Conservancy (TNC). The other eight
occurrences on private lands have no
protective management for the species
and are at risk of extirpation from
development, incompatible grazing
practices, and recreational activities (J.
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Kagan, pers. comm, 1997; R. Meinke,
pers. comm., 1997)

Previous Federal Action

Federal action on Plagiobothrys hirtus
began when the Secretary of the
Smithsonian Institute prepared a report
on plants considered to be endangered,
threatened, or extinct, pursuant to
section 12 of the Act. That report,
designated as House Document No. 94—
51, was presented to Congress on
January 9, 1975. On July 1, 1975, the
Service published a notice in the
Federal Register (40 FR 27823)
accepting the report as a petition within
the context of section 4(c)(2) (now
section 4(b)(3)(A)) of the Act. The notice
further indicated the Service’s intention
to review the status of the plant species
named therein. As a result of this
review, the Service published a
proposed rule in the Federal Register on
June 16, 1976, (41 FR 24523), to
determine approximately 1,700 vascular
plant species to be endangered pursuant
to section 4 of the Act. This list, which
included P. hirtus, was assembled on
the basis of comments and data received
by the Smithsonian Institute and the
Service in response to House Document
No. 94-51 and the July 1, 1975 Federal
Register publication. In 1978,
amendments to the Act required that all
proposals over 2 years old be
withdrawn. A 1-year grace period was
given to proposals already over 2 years
old. On December 10, 1979, the Service
published a notice in the Federal
Register (44 FR 70796) of the
withdrawal of that portion of the June
16, 1976, proposal that had not been
made final, along with four other
proposals that had expired.

The Service published an updated
Notice of Review for plants on
December 15, 1980 (50 FR 82480),
including Plagiobothrys hirtus as a
category 1 candidate species. Category 1
species were those for which the Service
had on file substantial information on
biological vulnerability and threats to
support preparation of listing proposals.
This status was changed to category 2 in
the November 28, 1983, supplement to
the notice (48 FR 53657), and remained
as such in the September 27, 1985,
Notice of Review (50 FR 39527).
Category 2 species were those for which
conclusive data on biological
vulnerability and threats were not
currently available to support proposed
rules. In the February 21, 1990, Notice
of Review (55 FR 6185), this status was
changed back to category 1. Upon
publication of the February 28, 1996,
Notice of Review in the Federal Register
(61 FR 7596), the Service ceased using
category designations and included P.

hirtus as a candidate species. Candidate
species are those for which the Service
has on file sufficient information on
biological vulnerability and threats to
support proposals to list the species as
threatened or endangered.

Section 4(b)(3)(B) of the Act requires
the Secretary to make findings on
pending petitions within 12 months of
their receipt. Section 2(b)(1) of the 1982
amendments further requires that all
petitions pending on October 13, 1982,
be treated as having been newly
submitted on that date. This was the
case for P. hirtus because of the
acceptance of the 1975 Smithsonian
Report as a petition. On October 13,
1983, the Service found that the
petitioned listing of this species was
warranted, but precluded by other
pending listing actions, in accordance
with section 4(b)(3)(B)(iii) of the Act;
notice of this finding was published on
January 20, 1984 (49 FR 2485). Such a
finding requires the petition to be
recycled pursuant to section 4(b)(3)(C)(I)
of the Act. The finding was reviewed
annually in October of 1984 through
1995. Publication of this proposal
constitutes the final 1-year finding for
the petitioned action.

Plagiobothrys hirtus has a listing
priority number of 2. Processing of this
rule is a Tier 3 activity under the
current listing priority guidance.

Summary of Factors Affecting the
Species

Section 4 of the Endangered Species
Act (16 U.S.C. 1533) and regulations (50
CFR part 424) promulgated to
implement the listing provisions of the
Act set forth the procedures for adding
species to the Federal lists. A species
may be determined to be an endangered
or threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act. These factors and
their application to Plagiobothrys hirtus
Greene (rough popcornflower) are as
follows:

A. The present or threatened
destruction, modification, or
curtailment of habitat or range.
Plagiobothrys hirtus is threatened by
destruction and modification of its
wetland habitat (R. Meinke, pers. comm.
1997). Although the species is believed
to have been more abundant in the past
throughout the interior valleys of the
Umpqua River, it is now limited to 10
small, isolated occurrences. Direct loss
of habitat from hydrological alterations,
wetland filling, or conversion to other
uses pose a threat to all 10 extant
occurrences.

Two sites occur on private land
within the urban boundary of the town
of Sutherlin. When first discovered in

1983, these sites were the largest known
occurrences (ONHP 1996). One site,
with approximately 200 individuals in
1983, has since been destroyed and only
1 plant was found in 1996; development
of this site is imminent (J. Kagan, pers.
comm. 1997). The other site, estimated
to have 300-500 plants when
discovered in 1983, has been declining
since that time. In 1994, a portion of the
wetland at the site was filled, and the
remaining area was observed to be
significantly impacted by mountain bike
recreation; only about 50-100 plants
were present (J. Kagan, pers. comm.
1995). Urban development of this site is
considered likely (J. Kagan, pers. comm.
1997, R. Meinke, pers. comm. 1997).

Three sites are known on private land
about 1.6 km (1 mi) east of Sutherlin.
One of these, when discovered in 1983,
had about 30-35 plants within an area
of about 200 square meters (m2) (2,200
square feet (ft2)). The site lies within the
Sutherlin urban growth boundary and is
slated for development (ONHP 1996).
The other two sites were discovered in
1986. One of these had 200 plants in
1986, but by 1988 had only 30—-40 plants
scattered over an area of 25 m2 ( 275 ft2).
Habitat conditions on this site are
described as marginal (ONHP 1996).
The other site also had about 200 plants
when first observed in 1986, but by
1988 had decreased to about 100 plants
(ONHP 1996). During the most recent
site survey in 1993, only 50-100 plants
were seen (J. Kagan, pers. comm. 1997).

Four additional sites are known on
private land several kilometers south of
the town of Sutherlin. One of these,
when discovered in 1983, consisted of
about 150 plants growing in an area of
about 50 m2 (550 ft2). In 1996, only
about 50 plants remained. Two other
sites were both discovered in 1984. One
consisted of 50—60 plants in a 30 m2
(330 ft?) area, and the other had 200-300
plants (ONHP 1996). Both occurrences
had generally decreasing numbers of
individuals through the late 1980’s.
TNC acquired a portion of the larger of
the two occurrences and began formal
monitoring in 1995. Individuals were
too numerous for a complete census in
1995 with the total population on the
site estimated at over 16,000
individuals. In 1996, however, the
population plummeted to only 394
plants, a drop attributed to an extensive
period of standing water on the preserve
that year due to a wet spring (Almasi
and Borgias 1996). See Factor E
discussion for further details on this
population decline. The fourth site,
when discovered in 1990, had fewer
than 50 plants (J. Kagan, pers. comm.
1995).
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The last site is on public land and
private land about 22 km (14 mi) north
of Sutherlin near the town of Yoncalla.
This site is the locality of the 1961
collection that was relocated in 1983.
About 200 plants were present in 1988,
and the population size has continued
to increase under management by
ODOT. Although the population on
public land appears vigorous, a portion
of the population on the adjacent
private land appears to have vanished (J.
Kagan, pers. comm. 1997). Alterations
in site hydrology pose the primary
threat to the plants (R. Meinke, Oregon
State University, pers. comm. 1997).

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. No evidence of overutilization
of this taxon for any purpose exists at
this time. However, the plants are easily
accessible by road, and the small
population sizes make them vulnerable
to overcollection by botanical
enthusiasts.

C. Disease or predation. Grazing has
likely been a contributing factor in
declining Plagiobothrys hirtus numbers
throughout its historic range (Gamon
and Kagan 1985). Livestock graze in
pastures containing four of the
occurrences (ONHP 1996). The timing
and intensity of grazing, however,
determine the effects of grazing on the
plant. Grazing during spring and early
summer likely threatens P. hirtus. When
herbivores eat the flower or seed head
of the plant, the reproductive output for
the year for that individual is destroyed.
This activity may be more significant at
sites where the species functions as an
annual (Gamon and Kagan 1985).
However, where fires and flooding no
longer occur, grazing may benefit the
species. Fall grazing, in particular, may
be of benefit because the plant is
dormant during at this time and grazing
can keep the habitat open by reducing
the growth of competing species
(Gamon and Kagan 1985). By reducing
vegetative growth, fall grazing or
mowing (see factor E discussion) may
also lower the suitability of the habitat
for voles and, thereby, reduce herbivory
on the plant.

D. Inadequacy of existing regulatory
mechanisms. Under the Oregon
Endangered Species Act (ORS 564.100—
564.135) and pursuant regulations (OAR
603, Division 73), the Oregon
Department of Agriculture has listed
Plagiobothrys hirtus as endangered
(OAR 603-73-070). This statute
prohibits the ““take” of State-listed
plants on State, county, and city owned
or leased lands. Most occurrences of P.
hirtus occur on private land and are not
subject to any current regulations. One
site is adjacent to State Route 99 on

lands managed by ODOT and has been
designated by the agency as a Special
Management Area. Mowing and
spraying practices have been modified
to protect the species at this site where
the plant appears to be stable or
increasing (N. Testa, Oregon Department
of Transportation, pers. comm. 1997).

E. Other natural or manmade factors
affecting its continued existence. Nine
of 10 extant sites of Plagiobothrys hirtus
occur adjacent to major highways
(Interstate 5 and/or State Route 99) or
railroad beds. Herbicide spraying and
highway landscaping has affected and
reduced at least one P. hirtus population
(J. Kagan, pers. comm. 1995). Mowing is
also part of the routine maintenance of
roadways. As with livestock grazing,
mowing or pesticide spraying during the
spring may reduce seed set and thereby
negatively affect populations of the
plant. Late season mowing has benefited
the P. hirtus population at the ODOT
site, probably by reducing competition
from other plants and herbivory by
voles (R. Meinke, pers. comm. 1997).
With the exception of the P. hirtus
populations in ODOT’s Special
Management Area and The Nature
Conservancy’s Popcorn Swale, none of
the roadside occurrences are protected
from herbicide spraying, landscaping or
early season mowing. In addition,
roadside occurrences are at risk of toxic
chemical spills and runoff containing
oil and grease (N. Testa, pers. comm.
1997). Vehicle accidents also increase
the risk of fuel contamination or fire;
such an accident recently occurred
adjacent to the ODOT population, but
the plant was not affected (N. Testa,
pers. comm. 1997).

Encroachment by native and alien
plant species increases when natural
processes like fire or flooding are altered
(J. Kagan, pers. comm. 1997; R. Meinke,
pers. comm. 1997). After a 1985 fire at
one of the sites in Sutherlin, the plants
responded the following year with
vigorous growth (J. Kagan, pers. comm.
1997). As with late season grazing or
mowing, late season fire is likely to be
of benefit, while fire which occurs prior
to seed set may have negative
consequences to Plagiobothrys hirtus.
The encroachment of weedy, and
especially woody, species may also alter
site hydrology by capturing more of the
available water, an alternative
explanation for the dramatic collapse of
the population at the TNC preserve
between 1995 and 1996 (see Factor A;
R. Meinke, pers. comm. 1997).

Because of the small, isolated nature
of the occurrences and the few
individuals present in most of them,
Plagiobothrys hirtus is also more
susceptible to random events, such as

fires during the growing season, insect
or disease outbreaks, or toxic chemical
spills. The rapid, and as yet
unexplained, collapse of the population
at the TNC preserve argues for the
protection of all extant sites to shield
the species from random events that
could cause its extinction. Small,
isolated populations may also have an
adverse effect on pollinator activity,
seed dispersal, and gene flow. The
existence of both annual and perennial
populations in P. hirtus suggests that
some local genetic differentiation may
already exist among populations of the
species. Genetic drift within small,
isolated populations can lead to a loss
of genetic variability and a reduced
likelihood of long-term viability (Soulé
in Lesica and Allendorf 1992).

The Service has carefully assessed the
best scientific and commercial
information available concerning the
past, present, and future threats faced by
this species in determining to propose
this rule. Based on this evaluation, the
preferred action is to list Plagiobothrys
hirtus as endangered. Filling of its
wetland habitat for development,
livestock grazing during its growing
season, invasion by competitive plant
species as a result of hydrological
alteration and fire suppression, and
roadside spraying and mowing continue
to reduce plant numbers and habitat.
The small, isolated occurrences with
few individuals make the species more
vulnerable. In addition, continued
decreases in the number of occurrences
and individuals could result in
decreased genetic variability. The varied
and cumulative threats to P. hirtus
indicate the species is in danger of
extinction throughout its range. For
these reasons, the Service believes that
listing P. hirtus as endangered is the
most appropriate action. Failure to list
this species would likely result in
extinction of the species. Threatened
status is not appropriate because all of
the extant occurrences of P. hirtus are
small, and 8 of 10 occurrences have no
protection from mowing, herbicide
application, imminent urbanization, and
grazing threats. In addition, one of the
protected occurrences recently suffered
a precipitous, and as yet unexplained,
reduction in numbers. Not listing the
taxon or listing it as threatened would
not provide adequate protection and
would not be consistent with the Act.

Critical Habitat

Critical habitat is defined in section 3
of the Act as: (i) The specific areas
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
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features (I) essential to the conservation
of the species and (Il) that may require
special management considerations or
protection; and (ii) specific areas
outside the geographical area occupied
by a species at the time it is listed, upon
a determination that such areas are
essential for the conservation of the
species. ““Conservation” means the use
of all methods and procedures needed
to bring the species to the point at
which listing under the Act is no longer
necessary.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, the Secretary designate
critical habitat at the time the species is
determined to be endangered or
threatened. The Service finds that
designation of critical habitat is not
prudent for P. hirtus. Service
regulations (50 CFR 424.12(a)(1)) state
that designation of critical habitat is not
prudent when one or both of the
following situations exist—(1) The
species is threatened by taking or other
human activity, and identification of
critical habitat can be expected to
increase the degree of threat to the
species, or (2) such designation of
critical habitat would not be beneficial
to the species.

Although overutilization is not
considered to be a threat to
Plagiobothrys hirtus at this time, listing
of this species as endangered would
publicize its rarity and, thus, can make
it more attractive to researchers or
collectors of rare plants. Most
occurrences are small enough that even
limited collecting pressure could have
adverse impacts. The Service is also
aware of a report that, after the species
was listed by the State of Oregon, a
landowner contacted by State botanists
to discuss protective measures for a
population on his property allegedly
responded by blading the site and
destroying the population (J. Kagan,
pers. comm. 1997). The publication of
precise maps and descriptions of critical
habitat in the Federal Register would
make this plant more vulnerable to
incidents of collection and/or vandalism
and, therefore, contribute to the decline
of this species and increase enforcement
problems.

Further, designation of critical habitat
for Plagiobothrys hirtus is not prudent
for lack of benefit. This plant does not
occur on Federal land, and it is not
believed to have historically occurred
on Federal land. Although a potential
nexus for Federal action exists for all
occurrences within section 404 of the
Clean Water Act and for some
occurrences in which the Federal

Highway Administration may become
involved (see ““Available Conservation
Measures” section below), any such
Federal involvement would also require
consultation under section 7 of the Act.
Any action that would adversely modify
critical habitat would also jeopardize
the continued existence of the species.
Most occurrences of this plants are of
such small size that a wetland fill less
than the 0.13 ha (0.34 ac) regulatory
threshold (see ““Available Conservation
Measures” section below) would
eliminate it. The designation of critical
habitat would not provide additional
benefits for this species beyond the
protection afforded by listing.

The Service finds, therefore, that
designation of critical habitat for this
species is not prudent because such
designation would likely increase the
degree of threat to the species from
vandalism and would provide no
additional benefit to the species’
protection. Protection of the species’
habitat will be addressed primarily
through the recovery process.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing results in
public awareness and conservation
actions by Federal, State, and local
agencies, private organizations, and
individuals. The Act provides for
possible land acquisition and
cooperation with the states and requires
that recovery actions be carried out for
all listed species. The protection
required by Federal agencies and the
prohibitions against certain activities
involving listed plants are discussed, in
part, below.

Section 7(a) of the Act requires
Federal agencies to evaluate their
actions with respect to any species that
is proposed or listed as endangered or
threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) of the Act requires
Federal agencies to confer with the
Service on any action that is likely to
jeopardize the continued existence of a
species proposed for listing or result in
destruction or adverse modification of
proposed critical habitat. If a species is
listed subsequently, section 7(a)(2)
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of the species or

destroy or adversely modify its critical
habitat. If a Federal action may affect a
listed species or its critical habitat, the
responsible Federal agency must enter
into consultation with the Service.

Because Plagiobothrys hirtus occurs
in wetlands, regulatory mechanisms
under the Clean Water Act apply to this
species. Under section 404 of the Clean
Water Act, the U.S. Army Corps of
Engineers (Corps) regulates the
discharge of fill material into the waters
of the United States, including
wetlands. To be in compliance with the
Clean Water Act, potential applicants
are required to notify the Corps prior to
undertaking any activity that would
result in the fill of wetlands under the
Corps’ jurisdiction (e.g., grading,
discharge of soil or other fill material,
etc.). Nationwide Permit Number 26 (33
CFR 330.5 and 33 CFR 330, App. A) has
been issued to regulate the fill of
wetlands that are not larger than 1.2 ha
(3 ac), nor cause the loss of waters of the
United States for a distance of more
than 150 linear m (500 linear ft) of
streambed (61 FR 65874). Where fill
would occur in a wetland less than 0.13
ha (0.34 ac) in size, no requirement
exists to notify the Corps prior to fill
activities. Where fill would occur in a
wetland of 0.13 ha (0.34 ac) to 1.2 ha (3
ac) in size, the Corps circulates for
agency comment a predischarge
notification to the Service and other
interested parties prior to determining
whether or not the proposed fill activity
qualifies under Nationwide Permit 26.
Individual permits are required for the
discharge of fill into wetlands that are
greater than 1.2 ha (3 ac) in size. The
review process for the issuance of
individual permits is more extensive,
and conditions may be included that
require the avoidance or mitigation of
environmental impacts. The Corps has
discretionary authority and can require
an applicant to seek an individual
permit if the Corps believes that the
resources are sufficiently important,
regardless of the wetland’s size. In
practice, the Corps rarely requires an
individual permit when a project would
qualify for a Nationwide Permit, unless
a federally threatened, endangered, or
proposed species occurs on the site. If
a federally threatened or endangered
species or a proposed species may be
affected by a proposed project, the
Corps must ensure that it does not
authorize, fund or carry out any action
that is likely to jeopardize the species’
continued existence, pursuant to section
7(a)(2) of the Endangered Species Act.
Therefore, if an applicant’s project site
has one or more listed species on it, the
Corps would be required to enter into
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consultation with the Service. Should P.
hirtus become listed, the species may be
afforded increased protection through
consultation on Corps permits.

In addition, the Federal Highway
Administration would become involved
with Plagiobothrys hirtus when highway
maintenance is funded, even in part, by
the Federal government. Any State
highway activity being implemented by
ODOT that is partly funded by the
Federal government would be subject to
review under the Act. In addition,
Department of Housing and Urban
Development projects and Natural
Resources Conservation Service projects
in areas that presently support P. hirtus
would also be subject to review under
section 7 of the Act.

Listing of this plant would provide for
development of a recovery plan for the
plant. Such a plan would bring together
State, Federal and private efforts for
conservation of the plant. The plan
would establish a framework for
agencies to coordinate activities and
cooperate with each other in
conservation efforts. The plan would set
recovery priorities, note responsible
parties, and estimate costs of various
tasks necessary to accomplish them. It
would also describe site-specific
management actions necessary to
achieve conservation and survival of the
plant. Additionally, pursuant to section
6 of the Act, the Service would be able
to grant funds to Oregon for
management actions promoting the
protection and recovery of this species.

Two sites currently receive some
protective management. The site owned
and managed by ODOT has been
designated as a Special Management
Area. Mowing is restricted to late in the
fall when Plagiobothrys hirtus is
dormant (N. Testa, pers. comm. 1997).
The other site in protective ownership
is owned and managed by TNC. This
site, which currently contains about 400
individual plants, is being actively
managed for the protection and
development of P. hirtus habitat (Almasi
and Borgias 1996). Monitoring, life
history studies, and transplantation
experiments using field-collected seed
have been initiated at these two sites.
The objectives of these efforts are to
increase population sizes, and establish
protocols for seed collection,
greenhouse propagation, and
transplantation techniques (Amsberry
and Meinke 1997).

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered plants. All
prohibitions of section 9(a)(2) of the Act,
implemented by 50 CFR 17.61, apply.
These prohibitions, in part, make it

illegal for any person subject to the
jurisdiction of the United States to
import or export, transport in interstate
or foreign commerce in the course of a
commercial activity, sell or offer for sale
in interstate or foreign commerce, or
remove and reduce the species to
possession from areas under Federal
jurisdiction. In addition, for plants
listed as endangered, the Act prohibits
the malicious damage or destruction on
areas under Federal jurisdiction and the
removal, cutting, digging up, or
damaging or destroying of such plants
in knowing violation of any State law or
regulation, including State criminal
trespass law. Certain exceptions to the
prohibitions apply to agents of the
Service and State conservation agencies.

It is the policy of the Service,
published in the Federal Register on
July 1, 1994 (59 FR 34272), to identify
to the maximum extent practicable at
the time a species is listed those
activities that would or would not
constitute a violation of section 9 of the
Act. The intent of this policy is to
increase public awareness of the effect
of the listing on proposed and ongoing
activities within a species’ range.
Activities that would constitute a
violation of section 9 of the Act include
removing, damaging or destroying
Plagiobothrys hirtus in violation of State
law. In addition, collection on Federal
lands without a permit and other
actions considered to be malicious
damage to the species on Federal lands
would be prohibited, although P. hirtus
is not currently known to occur on
Federal lands. Activities that are not
likely to violate section 9 of the Act
include routine landscape maintenance,
clearing of vegetation for firebreaks, and
livestock grazing on privately-owned
land. Questions regarding whether
specific activities may constitute a
violation of section 9 should be
addressed to the State Supervisor of the
Service’s Oregon State Office (see
ADDRESSES section).

The Act and 50 CFR 17.62 and 17.63
also provide for the issuance of permits
to carry out otherwise prohibited
activities involving endangered plants
under certain circumstances. Such
permits are available for scientific
purposes and to enhance the
propagation or survival of the species.
Requests for copies of the regulations
concerning listed plants and animals
and general inquiries regarding
prohibitions and permits may be
addressed to the U.S. Fish and Wildlife
Service, Ecological Services,
Endangered Species Permits, 911 N.E.
11th Avenue, Portland, Oregon, 97232—
4181 (503/231-2063; FAX 503/231—
6243).

Public Comments Solicited

The Service intends that any final
action resulting from this proposal will
be as accurate and as effective as
possible. Therefore, comments or
suggestions from the public, other
concerned governmental agencies, the
scientific community, industry, or any
other interested party concerning this
proposed rule are hereby solicited.
Comments are particularly sought
concerning:

(1) Biological, commercial trade, or other
relevant data concerning any threat (or lack
thereof) to Plagiobothrys hirtus;

(2) The location of any additional
occurrences of this species and the reasons
why any habitat should or should not be
determined to be critical habitat pursuant to
section 4 of the Act;

(3) Additional information concerning the
range, distribution, and population size of
this species; and

(4) Current or planned activities in the
subject area and their possible impacts on
Plagiobothrys hirtus.

Any final decision on this proposal
will take into consideration the
comments and any additional
information received by the Service, and
such communications may lead to a
final regulation that differs from this
proposal.

The Act provides for one or more
public hearings on this proposal, if
requested. Requests must be received
within 45 days of the date of publication
of the proposal in the Federal Register.
Such requests must be made in writing
and addressed to the State Supervisor,
Oregon State Office (see ADDRESSES
section).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that Environmental
Assessments and Environmental Impact
Statements, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service’s reasons for this designation
was published in the Federal Register
on October 25, 1983 (48 FR 49244).

Required Determinations

The Service has examined this
regulation under the Paperwork
Reduction Act of 1995, and found it to
contain no information collection
requirements.
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List of Subjects in 50 CFR Part 17

recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

Accordingly, the Service hereby
proposes to amend part 17, subchapter
B of chapter I, title 50 of the Code of
Federal Regulations, as set forth below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Amend §17.12(h) by adding the
following, in alphabetical order under
FLOWERING PLANTS, to the List of
Endangered and Threatened Plants to
read as follows:

§17.12 Endangered and threatened plants.

Endangered and threatened species. * * * * *
Exports, Imports, Reporting and (h)y*> * =
Species et : : Critical Special
Historic range Family Status  When listed habitat r?JIes
Scientific name Common Name
* * * * * * *
FLOWERING PLANTS
* * * * * * *
Plagiobothrys hirtus ~ Rough U.S.A. (OR) ...cc..... Boraginaceae/ E NA NA
popcornflower. borage.
* * * * * * *

Dated: October 22, 1997.
Jamie Rappaport Clark,
Director, Fish and Wildlife Service.
[FR Doc. 97-30473 Filed 11-19-97; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 97-067-2]

Bejo Zaden BV; Availability of
Determination of Nonregulated Status
for Genetically Engineered Radicchio
Rosso

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public of
our determination that Bejo Zaden BV’s
Radicchio rosso lines designated as
RM3-3, RM3-4, and RM3-6, which
have been genetically engineered for
male sterility and tolerance to the
herbicide glufosinate as a marker, are no
longer considered regulated articles
under our regulations governing the
introduction of certain genetically
engineered organisms. Our
determination is based on our
evaluation of data submitted by Bejo
Zaden BV in its petition for a
determination of nonregulated status
and an analysis of other scientific data.
This notice also announces the
availability of our written determination
document and its associated
environmental assessment and finding
of no significant impact.

EFFECTIVE DATE: November 7, 1997.
ADDRESSES: The determination, an
environmental assessment and finding
of no significant impact, the petition,
and any written comments received
regarding the petition may be inspected
at USDA, room 1141, South Building,
14th Street and Independence Avenue
SW., Washington, DC, between 8 a.m.
and 4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect those documents are asked to
call in advance of visiting at (202) 690—
2817 to facilitate entry into the reading
room.

FOR FURTHER INFORMATION CONTACT: Dr.
Subhash Gupta, Biotechnology
Evaluation, BSS, PPQ, APHIS, 4700
River Road Unit 147, Riverdale, MD
20737-1236; (301) 734-8761. To obtain
a copy of the determination or the
environmental assessment and finding
of no significant impact, contact Ms.
Kay Peterson at (301) 734-4885; e-mail:
mkpeterson@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:
Background

On May 28, 1997, the Animal and
Plant Health Inspection Service (APHIS)
received a petition (APHIS Petition No.
97-148-01p) from Bejo Zaden BV (Bejo)
of Warmenhuizen, The Netherlands,
seeking a determination that Radicchio
rosso (red-hearted chicory) lines
designated as RM3-3, RM3—4, and
RM3-6, which have been genetically
engineered for male sterility and
tolerance to the herbicide glufosinate as
a marker, do not present a plant pest
risk and, therefore, are not regulated
articles under APHIS’ regulations in 7
CFR part 340.

On August 27, 1997, APHIS published
a notice in the Federal Register (62 FR
45387-45388, Docket No. 97-067-1)
announcing that the Bejo petition had
been received and was available for
public review. The notice also discussed
the role of APHIS, the Environmental
Protection Agency, and the Food and
Drug Administration in regulating
Radicchio rosso lines RM3-3, RM3—4,
and RM3-6 and food products derived
from them. In the notice, APHIS
solicited written comments from the
public as to whether these Radicchio
rosso lines posed a plant pest risk. The
comments were to have been received
by APHIS on or before October 27, 1997.
APHIS received no comments on the
subject petition during the designated
60-day comment period.

Analysis

Radicchio rosso (Chichorium intybus
L.) lines RM3-3, RM3-4, and RM3-6
have been genetically engineered with a
barnase gene from Bacillus
amyloliquefaciens encoding a
ribonuclease which inhibits pollen
formation and results in male sterility of
the transformed plants. The subject
Radicchio rosso lines also contain the
nptll selectable marker gene and the bar
gene isolated from the bacterium
Streptomyces hygroscopicus. The bar

gene encodes a phosphinothricin
acetyltransferase (PAT) enzyme, which,
when introduced into a plant cell,
inactivates glufosinate. Linkage of the
barnase gene, which induces male
sterility, with the bar gene, a glufosinate
tolerance gene used as a marker, enables
identification of the male sterile line for
the production of pure hybrid seed. The
subject Radicchio rosso lines were
transformed by the Agrobacterium
tumefaciens method, and expression of
the introduced genes is controlled in
part by gene sequences derived from the
plant pathogen A. tumefaciens.

Radicchio rosso lines RM3-3, RM3-4,
and RM3-6 have been considered
regulated articles under APHIS’
regulations in 7 CFR part 340 because
they contain regulatory gene sequences
derived from a plant pathogen.
However, evaluation of field data
reports from field tests of the subject
Radicchio rosso lines conducted in
Europe since 1993 and under an APHIS
permit since 1995, indicates that there
were no deleterious effects on plants,
nontarget organisms, or the environment
as a result of the environmental release
of these Radicchio rosso lines.

Determination

Based on its analysis of the data
submitted by Bejo and a review of other
scientific data and field tests of the
subject Radicchio rosso lines, APHIS
has determined that Radicchio rosso
lines RM3-3, RM3-4, and RM3-6: (1)
Exhibit no plant pathogenic properties;
(2) are no more likely to become a weed
than Radicchio rosso lines developed by
traditional breeding techniques; (3) are
unlikely to increase the weediness
potential for any other cultivated or
wild species with which they can
interbreed; (4) will not cause damage to
raw or processed agricultural
commodities; and (5) will not harm
threatened or endangered species or
other organisms, such as bees, that are
beneficial to agriculture. Therefore,
APHIS has concluded that Radicchio
rosso lines RM3-3, RM3-4, and RM3-6
and any progeny derived from hybrid
crosses with other nontransformed
Radicchio rosso varieties will not
exhibit new plant pest properties, i.e.,
properties substantially different from
any observed for the subject Radicchio
rosso lines already field tested, or those
observed for Radicchio rosso in
traditional breeding programs.
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The effect of this determination is that
Bejo’s Radicchio rosso lines designated
as RM3-3, RM3-4, and RM3-6 are no
longer considered regulated articles
under APHIS’ regulations in 7 CFR part
340. Therefore, the requirements
pertaining to regulated articles under
those regulations no longer apply to the
field testing, importation, or interstate
movement of Bejo’s Radicchio rosso
lines RM3-3, RM3-4, and RM3-6 or
their progeny. However, the importation
of the subject Radicchio rosso lines or
seeds capable of propagation are still
subject to the restrictions found in
APHIS’ foreign quarantine notices in 7
CFR part 319.

National Environmental Policy Act

An environmental assessment (EA)
has been prepared to examine the
potential environmental impacts
associated with this determination. The
EA was prepared in accordance with: (1)
The National Environmental Policy Act
of 1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372). Based on that EA, APHIS has
reached a finding of no significant
impact (FONSI) with regard to its
determination that Radicchio rosso lines
RM3-3, RM3-4, and RM3-6 and lines
developed from them are no longer
regulated articles under its regulations
in 7 CFR part 340. Copies of the EA and
the FONSI are available upon request
from the individual listed under FOR
FURTHER INFORMATION CONTACT.

Done in Washington, DC, this 14th day of
November 1997.

Craig A. Reed,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 97-30507 Filed 11-19-97; 8:45 am)]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 97-094-1]

Monsanto Co.; Receipt of Petition for
Determination of Nonregulated Status
for Potato Lines Genetically
Engineered for Insect and Virus
Resistance

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has received a
petition from Monsanto Company
seeking a determination of nonregulated
status for certain potato lines genetically
engineered for resistance to the
Colorado potato beetle and potato leaf
roll virus. The petition has been
submitted in accordance with our
regulations concerning the introduction
of certain genetically engineered
organisms and products. In accordance
with those regulations, we are soliciting
public comments on whether these
potato lines present a plant pest risk.
DATES: Written comments must be
received on or before January 20, 1998.
ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 97-094-1, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 97-094-1. A copy of the
petition and any comments received
may be inspected at USDA, room 1141,
South Building, 14th Street and
Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing access
to that room to inspect the petition or
comments are asked to call in advance
of visiting at (202) 690-2817 to facilitate
entry into the reading room.

FOR FURTHER INFORMATION CONTACT: Dr.
James White, Biotechnology Evaluation,
BSS, PPQ, APHIS, Suite 5B05, 4700
River Road Unit 147, Riverdale, MD
20737-1236; (301) 734-5940. To obtain
a copy of the petition, contact Ms. Kay
Peterson at (301) 734-4885; e-mail:
mkpeterson@aphis.usda.gov.
SUPPLEMENTARY INFORMATION: The
regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms and
products are considered “‘regulated
articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.

Paragraphs (b) and (c) of §340.6
describe the form that a petition for
determination of nonregulated status
must take and the information that must
be included in the petition.

OnJuly 23, 1997, APHIS received a
petition (APHIS Petition No. 97-204—
01p) from Monsanto Company
(Monsanto) of St. Louis, MO, requesting
a determination of nonregulated status
under 7 CFR part 340 for seven
NewLeaft Plus Russet Burbank potato
lines (RBMT21-129, RBMT21-152,
RBMT21-350, RBMT22-82, RBMT22—
186, RBMT22-238, RBMT22-262),
which have genetically engineered for
resistance to the Colorado potato beetle
(CPB) and potato leaf roll virus (PLRV).
The Monsanto petition states that the
subject potato lines should not be
regulated by APHIS because they do not
present a plant pest risk.

As described in the petition, all seven
of the subject Russet Burbank potato
lines have been genetically engineered
to contain the crylllA gene from Bacillus
thuringiensis subsp. tenebrionis (Btt),
which encodes an insecticidal protein
that is effective against CPB, and the
PLRV replicase gene (PLRVrep), which
imparts resistance to PLRV. In addition
to the crylllA gene and the PLRVrep
gene, these potato lines contain either
the nptll selectable marker gene
(RBMT21-129, RBMT21-152, and
RBMT21-350) or the CP4 EPSPS
selectable marker gene (RBMT22-82,
RBMT22-186, RBMT22-238, and
RBMT22-262). The subject potato lines
were developed through the use of the
Agrobacterium tumefaciens
transformation system, and expression
of the introduced genes is controlled in
part by gene sequences derived from the
plant pests A. tumefaciens and Figwort
mosaic virus.

The subject potato lines have been
considered regulated articles under the
regulations in 7 CFR part 340 because
they contain gene sequences derived
from plant pests. These potato lines
have been evaluated in field trials
conducted since 1994 under APHIS
permits. In the process of reviewing the
applications for field trials of the subject
potato lines, APHIS determined that the
vectors and other elements were
disarmed and that the trials, which were
conducted under conditions of
reproductive and physical containment
or isolation, would not present a risk of
plant pest introduction or
dissemination.

In the Federal Plant Pest Act, as
amended (7 U.S.C. 150aa et seq.), “plant
pest” is defined as “any living stage of:
Any insects, mites, nematodes, slugs,
snails, protozoa, or other invertebrate
animals, bacteria, fungi, other parasitic
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plants or reproductive parts thereof,
viruses, or any organisms similar to or
allied with any of the foregoing, or any
infectious substances, which can
directly or indirectly injure or cause
disease or damage in any plants or parts
thereof, or any processed, manufactured
or other products of plants.” APHIS
views this definition very broadly. The
definition covers direct or indirect
injury, disease, or damage not just to
agricultural crops, but also to plants in
general, for example, native species, as
well as to organisms that may be
beneficial to plants, for example,
honeybees, rhizobia, etc.

The U.S. Environmental Protection
Agency (EPA) is responsible for the
regulation of pesticides under the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended (7
U.S.C. 136 et seq.). FIFRA requires that
all pesticides, including insecticides, be
registered prior to distribution or sale,
unless exempt by EPA regulation. In
this regard, EPA has issued a
registration to Monsanto for full
commercialization of the plant pesticide
Btt Cry I1I(A) delta endotoxin and the
genetic material necessary for its
production in potato. Residue tolerances
for pesticides are established by EPA
under the Federal Food, Drug and
Cosmetic Act (FFDCA), as amended (21
U.S.C. 301 et seq.), and the Food and
Drug Administration (FDA) enforces
tolerances set by EPA under the FFDCA.
In addition to the registration, EPA has
issued exemptions from the requirement
of a tolerance for residues of the subject
plant pesticide CryllI(A) in potatoes, for
the NPTII and CP4 EPSPS proteins as
plant pesticide inert ingredients in all
plants, and for the PLRV replicase
protein in or on all raw agricultural
commodities.

FDA published a statement of policy
on foods derived from new plant
varieties in the Federal Register on May
29, 1992 (57 FR 22984-23005). The FDA
statement of policy includes a
discussion of FDA’s authority for
ensuring food safety under the FFDCA,
and provides guidance to industry on
the scientific considerations associated
with the development of foods derived
from new plant varieties, including
those plants developed through the
techniques of genetic engineering.
Monsanto has entered into consultation
with FDA on the subject potato lines.

In accordance with § 340.6(d) of the
regulations, we are publishing this
notice to inform the public that APHIS
will accept written comments regarding

the Petition for Determination of
Nonregulated Status from any interested
person for a period of 60 days from the
date of this notice. The petition and any
comments received are available for
public review, and copies of the petition
may be ordered (see the ADDRESSES
section of this notice).

After the comment period closes,
APHIS will review the data submitted
by the petitioner, all written comments
received during the comment period,
and any other relevant information.
Based on the available information,
APHIS will furnish a response to the
petitioner, either approving the petition
in whole or in part, or denying the
petition. APHIS will then publish a
notice in the Federal Register
announcing the regulatory status of
Monsanto’s NewLeaf® Plus Russet
Burbank potato lines RBMT21-129,
RBMT21-152, RBMT21-350, RBMT22—
82, RBMT22-186, RBMT22-238,
RBMT22-262 and the availability of
APHIS’ written decision.

Authority: 7 U.S.C. 150aa—150jj, 151-167,

and 1622n; 31 U.S.C. 9701; 7 CFR 2.22, 2.80,
and 371.2(c).

Done in Washington, DC, this 14th day of
November 1997.

Craig A. Reed,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 97-30508 Filed 11-19-97; 8:45 am]

BILLING CODE 3410-34-P

DEPARTMENT OF COMMERCE

Economics and Statistics
Administration

Secretary’s 2000 Census Advisory
Committee Meeting

AGENCY: Economics and Statistics
Administration, Department of
Commerce.

ACTION: Notice of public meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act (Public Law
92-463, as amended by P.L. 94-409,
P.L. 96-523, and P.L. 97-375), we are
giving notice of a meeting of the
Commerce Secretary’s 2000 Advisory
Committee. The meeting will convene
on December 4-5, 1997, at the Embassy
Suites Hotel, 1250 22nd Street, NW.,
Washington, DC 20037. The Committee
will discuss work plans for the Census
2000 Dress Rehearsal, including the
tabulation of data collected using the
new questions that follow the revised

standards for the classification of
Federal data on race and ethnicity
recently issued by the Office of
Management and Budget.

The Committee is composed of a
Chair, Vice-Chair, and up to thirty-five
member organizations, all appointed by
the Secretary of Commerce. The
Committee will consider the goals of
Census 2000 and user needs for
information provided by that census.
The Committee will provide a
perspective from the standpoint of the
outside user community about how
operational planning and
implementation methods proposed for
Census 2000 will realize those goals and
satisfy those needs. The Committee
shall consider all aspects of the conduct
of the 2000 census of population and
housing and shall make
recommendations for improving that
census.

DATES: On Thursday, December 4, 1997,
the meeting will begin at 8:30 a.m. and
adjourn for the day at 4:30 p.m. On
Friday, December 5, 1997, the meeting
will begin at 8:30 a.m. and adjourn at
4:00 p.m.

ADDRESSES: The meeting will take place
at the Embassy Suites Hotel, 1250 22nd
Street, N.W., Washington, DC 20037.

FOR FURTHER INFORMATION CONTACT:
Anyone wishing additional information
about this meeting, or who wishes to
submit written statements or questions,
may contact Maxine Anderson-Brown,
Committee Liaison Officer, Department
of Commerce, Bureau of the Census,
Room 3039, Federal Building 3,
Washington, DC 20233, telephone: 301—
457-2308, TDD 301-457-2540.

SUPPLEMENTARY INFORMATION: A brief
period will be set aside on Friday
afternoon for public comment and
questions. However, individuals with
extensive questions or statements for the
record must submit them in writing to
the Commerce Department official
named above at least three working days
prior to the meeting.

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Kathy Maney; her telephone number is
301-457-2308, TDD 301-457-2540.

Dated: November 17, 1997.
Lee Price,

Acting Under Secretary for Economic Affairs,
Economics and Statistics Administration.

[FR Doc. 97-30661 Filed 11-18-97; 2:52 pm]
BILLING CODE 3510-EA-M
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-427-801, A-428-801, A—475-801, A-588—

804, A—485-801, A—559-801, A—401-801, A—
412-801]

Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof From France, Germany, ltaly,
Japan, Romania, Singapore; Sweden
and the United Kingdom; Amended
Final Results of Antidumping Duty
Administrative Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of amended final results
of antidumping duty administrative
reviews

SUMMARY: On October 17, 1997, the
Department of Commerce (the
Department) published the final results
of administrative reviews of the
antidumping duty orders on antifriction
bearings (other than tapered roller
bearings) and parts thereof from France,
Germany, Italy, Japan, Romania,
Singapore, Sweden, and the United
Kingdom. The classes or kinds of
merchandise covered by these reviews

are ball bearings and parts thereof (BBs),
cylindrical roller bearings and parts
thereof (CRBs), and spherical plain
bearings and parts thereof (SPBs). The
period of review is May 1, 1995, through
April 30, 1996. Based on the correction
of certain ministerial errors, we have
changed the margins for BBs for seven
companies, CRBs for three companies,
and SPBs for one company.

EFFECTIVE DATE: November 20, 1997.
FOR FURTHER INFORMATION CONTACT: Jay
Biggs or Robin Gray, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone: (202) 482-4733.

SUPPLEMENTARY INFORMATION:

Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Tariff Act), are references
to the provisions effective January 1,
1995, the effective date of the
amendments made to the Tariff Act by
the Uruguay Round Agreements Act. In
addition, unless otherwise indicated, all
citations to the Department’s regulations
are to the regulations as codified at 19
CFR Part 353 (1997).

Background

On October 17, 1997, the Department
published the final results of its
administrative reviews of the
antidumping duty orders on antifriction
bearings (other than tapered roller
bearings) and parts thereof from France,
Germany, Italy, Japan, Romania,
Singapore, Sweden, and the United
Kingdom (62 FR 54043). The review
covered 21 manufacturers/exporters and
the period May 1, 1995, through April
30, 1996. After publication of our final
results, we received timely allegations
from the petitioner and several
respondents that we had made
ministerial errors in calculating the final
results. We corrected our calculations,
where we agree that we made
ministerial errors, in accordance with
section 751(A) of the Tariff Act. See
company-specific analysis memoranda
for a description of the changes that we
made to correct the ministerial errors.

Amended Final Results of Reviews

As a result of the amended margin
calculations, the following weighted-
average percentage margins exist for the
period May 1, 1995, through April 30,
1996:

Manufacturer/exporter and country azfc:g?) CE;?eBrigr?tt)e S(Ef’ri ergtt)e

FrAaNCE: SKI ittt e sk e e st e et e et e e e e e e e e e e e e ane 10.80 | oo | e
GEIMMEANY: FAG ..ottt ettt ettt ettt e e be e s he e e bt e e abe e bt e enbeeeheeanbeeenbe e beeenbeeeaeeenreenes 112.40 119.49 110.32
Japan:

NN = 1 T PP O PPV OP PO UPTOPR PSPPI 7.87

NSK Ltd 6.65

NTN ..o 7.02
Romania: TIE 10.20 | coieeiieieeeieenees | e
Singapore NMB/Pelmec Ind 4.85
United Kingdom:

NSKIRHP ..ttt b ettt e et eeb et e b e ebeenteeaa 16.33 67.92 | (i

(27 1o (=] o [ SRR PRUP 3099 | e |

1This rate did not change as a result of the correction of ministerial errors.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. Because sampling and other
simplification methods prevent entry-
by-entry assessments, we have
calculated, wherever possible, an
exporter/importer-specific assessment
rate for each class or kind of AFBs. We
will also direct the Customs Service to
collect cash deposits of estimated
antidumping duties on all appropriate
entries in accordance with the
procedures discussed in the final results
of review (62 FR 54043) and as amended
by this determination. The amended
deposit requirements are effective for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the date of

publication of this notice and shall
remain in effect until publication of the
final results of the next administrative
reviews.

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 353.26 to
file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective orders (APO) of their

responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 353.34(d) or conversion to
judicial protective order is hereby
requested. Failure to comply is a
violation of the APO.

These administrative reviews and this
notice are in accordance with section
751(a)(1) and (h) of the Tariff Act (19
U.S.C. 1675(a)(1)) and 19 CFR 353.28.

Dated: November 13, 1997.

Robert S. LaRussa,

Assistant Secretary for Import
Administration.

[FR Doc. 97-30558 Filed 11-19-97; 8:45 am]
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-849]

Final Determination of Sales at Less
Than Fair Value: Certain Cut-to-Length
Carbon Steel Plate From the People’s
Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final determination of
sales at less than fair value.

EFFECTIVE DATE: November 20, 1997.

FOR FURTHER INFORMATION CONTACT: Lyn
Baranowski, Doreen Chen, Gregory
Weber, N. Gerard Zapiain or Stephen
Jacques, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
(202) 482-1385, (202) 482—-0413, (202)
482-1102, (202) 482—-1395 or (202) 482—
1391, respectively.

The Applicable Statute

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (*“‘the
Act”) by the Uruguay Rounds
Agreements Act (URAA). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to
the regulations codified at 19 CFR Part
353 (April 1, 1996).

Final Determination

We determine that certain cut-to-
length carbon steel plate from the
People’s Republic of China (“PRC”) is
being, or is likely to be, sold in the
United States at less than fair value
(“LTFV”), as provided in section 733 of
the Act. The estimated margins are
shown in the **Suspension of
Liquidation” section of this notice.

Case History

The petitioners in this investigation
are Geneva Steel Company and Gulf
States Steel Company.

The respondents which are PRC firms
unless otherwise indicated:

(1) China Metallurgical Import &
Export Liaoning Company (‘“‘Liaoning”),
an exporter of subject merchandise;
Wuyang Iron and Steel Company
(“Wuyang’’), which produced the
merchandise sold by Liaoning;

(2) Anshan Iron and Steel Complex
(““AISCQO”), a producer of subject
merchandise; Angang International
Trade Corporation (**‘Anshan

International”), a wholly-owned AISCO
subsidiary in China which exported
subject merchandise made by AISCO,
and Sincerely Asia, Limited (“SAL”) a
partially-owned Hong Kong affiliate of
AISCO involved in sales of subject
merchandise to the United States
(collectively, “*Anshan”);

(3) Baoshan Iron & Steel Corporation
(““Bao™), a producer of subject
merchandise; Bao Steel International
Trade Corporation (“‘Bao Steel ITC”), a
wholly-owned subsidiary of Bao
responsible for selling Bao material
domestically and abroad; and Bao Steel
Metals Trading Corporation (“B. M.
International’’), a partially-owned U.S.
subsidiary involved in U.S. sales,
(collectively “Baoshan™);

(4) Wuhan Iron & Steel Company
(““Wuhan) a producer of subject
merchandise; International Economic
and Trading Corporation (“IETC”), a
wholly-owned subsidiary responsible
for exporting Wuhan merchandise;
Cheerwu Trader Ltd. (“Cheerwu”) a
partially-owned Hong Kong affiliate of
Wuhan involved in sales of subject
merchandise to the United States
(collectively “WISCO™);

(5) Shanghai Pudong Iron and Steel
Company (““‘Shanghai Pudong™) a
producer and exporter of subject
merchandise. During the investigation,
we also requested information from and
conducted verification of Shanghai
No.1, a non-exporting producer of
subject merchandise which Shanghai
Pudong had earlier indicated shared a
common trustee, Shanghai Metallurgical
Holding (Group) Co. (‘“‘Shanghai
Metallurgical”).

We consider Liaoning, Anshan,
Baoshan, WISCO and Shanghai Pudong
to be sellers of the subject merchandise
during the POL.

Since the preliminary determination
in this investigation (Preliminary
Determination of Sales at Less Than
Fair Value: Certain Cut-to-Length
Carbon Steel Plate from the People’s
Republic of China, 62 FR at 31972 (June
11, 1997)), the following events have
occurred:

From June through July 1997, we
verified the questionnaire responses of
the respondents. Pursuant to section
782(d) of the Act, the Department
rejected certain portions of submissions
submitted by Anshan, Baoshan and
WISCO one week prior to verification.
On August 5, 1997 we issued our
verification reports.

At the request of the Department,
interested parties submitted additional
information on surrogate values on
August 5, 1997, for consideration in the
final determination.

The petitioners and all of the
respondents submitted case briefs on
August 29, 1997, and rebuttal briefs on
September 9, 1997. The Department
held a public hearing for this
investigation on September 16, 1997 at
the requests of respondents and
petitioners.

On October 24, 1997, the Department
entered into an Agreement with the
Government of the PRC suspending this
investigation. Pursuant to Section 734(g)
of the Act, petitioners, Liaoning and
Wuyang have requested that this
investigation be continued. If the ITC’s
final determination is negative, the
Agreement shall have no force or effect
and the investigation shall be
terminated. See Section 734(f)(3)(A) of
the Act. If, on the other hand, the
Commission’s determination is
affirmative, the Agreement shall remain
in force but the Department shall not
issue an Antidumping duty order so
long as (1) the Agreement remains in
force, (2) the Agreement continues to
meet the requirements of subsection (d)
and (I) of the Act, and the parties to the
Agreement carry out their obligations
under the Agreement in accordance
with its terms. See Section 734(f)(3)(B)
of the Act.

Scope of the Investigation

The products covered by this
investigation are hot-rolled iron and
non-alloy steel universal mill plates
(i.e., flat-rolled products rolled on four
faces or in a closed box pass, of a width
exceeding 150 mm but not exceeding
1250 mm and of a thickness of not less
than 4 mm, not in coils and without
patterns in relief), of rectangular shape,
neither clad, plated nor coated with
metal, whether or not painted,
varnished, or coated with plastics or
other nonmetallic substances; and
certain iron and non-alloy steel flat-
rolled products not in coils, of
rectangular shape, hot-rolled, neither
clad, plated, nor coated with metal,
whether or not painted, varnished, or
coated with plastics or other
nonmetallic substances, 4.75 mm or
more in thickness and of a width which
exceeds 150 mm and measures at least
twice the thickness. Included as subject
merchandise in this petition are flat-
rolled products of nonrectangular cross-
section where such cross-section is
achieved subsequent to the rolling
process (i.e., products which have been
“worked after rolling’’)—for example,
products which have been bevelled or
rounded at the edges. This merchandise
is currently classified in the
Harmonized Tariff Schedule of the
United States (HTS) under item
numbers 7208.40.3030, 7208.40.3060,
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7208.51.0030, 7208.51.0045,
7208.51.0060, 7208.52.0000,
7208.53.0000, 7208.90.0000,
7210.70.3000, 7210.90.9000,
7211.13.0000, 7211.14.0030,
7211.14.0045, 7211.90.0000,
7212.40.1000, 7212.40.5000,
7212.50.0000. Although the HTS
subheadings are provided for
convenience and customs purposes, our
written description of the scope of this
investigation is dispositive.

Period of Investigation

The period of investigation (POI) is
April 1, 1996, through September 30,
1996.

Separate Rates

All of the respondents have requested
separate, company-specific rates. In
their questionnaire responses,
respondents state that they are
independent legal entities. Of the five
respondents, Anshan, Baoshan,
Liaoning and WISCO have reported that
they are collectively-owned enterprises,
registered as being ““owned by all the
people.” Shanghai Pudong and
Shanghai No. 1 are “owned by all the
people’; Shanghai Pudong has also
stated that these two firms are owned by
Shanghai Metallurgical, which is in turn
is also owned by ““all the people.”
Shanghai Pudong stated that it does not
have any corporate relationship with
any level of the PRC Government.

As stated in the Final Determination
of Sales at Less than Fair Value: Silicon
Carbide from the People’s Republic of
China, 59 FR at 22585, 22586 (May 2,
1994) (“Silicon Carbide”) and in the
Final Determination of Sales at Less
Than Fair Value: Furfuryl Alcohol from
the People’s Republic of China, 60 FR at
22544 (May 8, 1995) (“‘Furfuryl
Alcohol”), ownership of a company by
“all the people’ does not require the
application of a single rate. Accordingly,
each of these respondents is eligible for
consideration for a separate rate.

To establish whether a firm is
sufficiently independent to be entitled
to a separate rate, the Department
analyzes each exporting entity under the
test established in the Final
Determination of Sales at Less Than
Fair Value: Sparklers from the People’s
Republic of China, 56 FR. at 20588 (May
6, 1991) (“‘Sparklers”) and amplified in
Silicon Carbide. Under the separate
rates criteria, the Department assigns
separate rates in nonmarket-economy
cases only if an exporter can
affirmatively demonstrate the absence of
both (1) de jure and (2) de facto
governmental control over export
activities. See Silicon Carbide and
Furfuryl Alcohol.

1. Absence of De Jure Control

The respondents have placed on the
administrative record a number of
documents to demonstrate absence of de
jure control. Respondents submitted the
‘“Law of the PRC on Industrial
Enterprises Owned By the Whole
People,” adopted on April 13, 1988 (the
Industrial Enterprises Law). The
Department has previously determined
that this Civil Law does not confer de
jure independence on the branches of
government-owned and controlled
enterprises. See Sigma Corp v. United
States, 890 F. Supp. 1077, 1080 (CIT
1995). However, the Industrial
Enterprises Law has been analyzed by
the Department in past cases and has
been found to sufficiently establish an
absence of de jure control of companies
“owned by the whole people,” such as
those participating in this case. (See e.g.,
Notice of Preliminary Determination of
Sales at Less Than Fair Value and
Postponement of Final Determination:
Certain Partial-Extension Steel Drawer
Slides with Rollers from the People’s
Republic of China, 60 FR at 14725,
14727 (June 5, 1995) (“‘Drawer Slides”);
Notice of Preliminary Determination of
Sales at Less Than Fair Value: Honey
from the People’s Republic of China, 60
FR at 14725, 14727 (March 20, 1995);
and Furfuryl Alcohol. The Industrial
Enterprises Law provides that
enterprises owned by “the whole
people’ shall make their own
management decisions, be responsible
for their own profits and losses, choose
their own suppliers, and purchase their
own goods and materials. The
Regulations of the People’s Republic of
China for Controlling the Registration of
Enterprises as Legal Persons (Legal
Persons Regulations), issued on July 13,
1988 by the State Administration for
Industry and Commerce of the PRC,
provide that, to qualify as legal persons,
companies must have the *‘ability to
bear civil liability independently’” and
the right to control and manage their
business. These regulations also state
that, as an independent legal entity, a
company is responsible for its own
profits and losses. See Notice of Final
Determination of Sales at Less Than
Fair Value: Manganese Metal from the
People’s Republic of China, 60 FR at
56046 (November 6, 1995).

In sum, in prior cases, the Department
has analyzed the Chinese laws and
regulations on the record in this case,
and found that they establish an absence
of de jure control for the types of
companies seeking separate rates in this
investigation. We have no new
information in these proceedings which

would cause us to reconsider this
determination.

2. Absence of De Facto Control

The Department typically considers
four factors in evaluating whether each
respondent is subject to de facto
governmental control of its export
functions: (1) whether the export prices
are set by or are subject to the approval
of a governmental authority; (2) whether
the respondent has authority to
negotiate and sign contracts and other
agreements; (3) whether the respondent
has autonomy from the government in
making decisions regarding the
selection of management; and (4)
whether the respondent retains the
proceeds of its export sales and makes
independent decisions regarding
disposition of profits or financing of
losses. See, e.g., Silicon Carbide and
Furfuryl Alcohol. These factors are not
necessarily exhaustive and other
relevant indicia of government control
may be considered.

Respondents have asserted, and we
verified, the following: (1) they establish
their own export prices independently
of the government and without the
approval of a government authority; (2)
they negotiate contracts, without
guidance from any governmental
entities or organizations; (3) they make
their own personnel decisions including
the selection of management; and (4)
they retain the proceeds of their export
sales, use profits according to their
business needs, and have the authority
to obtain loans. In addition,
respondents’ questionnaire responses
indicate that company-specific pricing
during the POI does not suggest
coordination among exporters. During
the verification proceedings,
Department officials viewed such
evidence as sales documents, company
correspondence, and bank statements.
This information supports a finding that
there is a de facto absence of
government control of the export
functions of these companies.
Consequently, we have determined that
the five responding exporters have met
the criteria for the application of
separate rates. We determine, as facts
available, that non-responsive exporters
have not met the criteria for application
of separate rates. See also Comments 1
and 55.

China-Wide Rate

The petition filed on November 5,
1996 identified 28 PRC steel producers
with the capacity to produce cut-to-
length carbon steel plate during the POI.
We received adequate responses from
the five respondents identified above.
We received certification of non-
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shipment with respect to seven
companies from the China Chamber of
Commerce for Metals and Chemicals
(CCCMQ) in a letter dated January 22,
1997. Additionally, we received a letter
from one respondent factory indicating
shipments through parties which have
not responded to the questionnaire. See
Non-Responsive Exporters section
above. All other companies did not
respond to our questionnaire. Further,
U.S. import statistics indicate that the
total quantity and value of U.S. imports
of cut-to-length carbon steel plate from
the PRC during the POI is greater that
the total quantity and value of plate
reported by all PRC companies that
submitted questionnaire responses.
Given these discrepancies, we conclude
that not all exporters of PRC plate
responded to our questionnaire.
Accordingly, we are applying a single
antidumping rate—the China-wide
rate—to all exporters in the PRC other
than those receiving an individual rate,
based on our presumption that those
respondents who failed to respond
constitute a single enterprise under
common control by the PRC
government. See, e.g., Final
Determination of Sales at Less Than
Fair Value: Bicycles From the People’s
Republic of China, 61 FR at 19026
(April 30, 1996) (Bicycles).

Facts Available

This China-wide antidumping rate is
based on facts available. Section
776(a)(2) of the Act provides that “if an
interested party or any other person—
(A) withholds information that has been
requested by the administering
authority; (B) fails to provide such
information by the deadlines for the
submission of the information or in the
form and manner requested, subject to
subsections (c)(1) and (e) of section 782;
(C) significantly impedes a proceeding
under this title; or (D) provides such
information but the information cannot
be verified as provided in section 782(i),
the administering authority * * * shall,
subject to section 782(d), use the facts
otherwise available in reaching the
applicable determination under this
title.”

In addition, section 776(b) of the Act
provides that, if the Department finds
that an interested party “‘has failed to
cooperate by not acting to the best of its
ability to comply with a request for
information,” the Department may use
information that is adverse to the
interests of that party as the facts
otherwise available. The statute also
provides that such an adverse inference
may be based on secondary information,
including information drawn from the
petition.

As discussed above, all PRC exporters
that do not qualify for a separate rate are
treated as a single enterprise. Because
some exporters of the single enterprise
failed to respond to the Department’s
requests for information, that single
enterprise is considered to be
uncooperative. Accordingly, consistent
with section 776(b)(1) of the Act, we
have applied, as total adverse facts
available, the highest margin calculated
for a respondent in this proceeding.
Based on our comparison of the
calculated margins for the other
respondents in this proceeding to the
margins in the petition, we have
concluded that the highest calculated
margin is the most appropriate record
information on which to form the basis
for dumping calculations in this
investigation since this rate is higher
than the highest rate in the petition.
Accordingly, the Department has based
the China-wide rate on information from
respondents. In this case, the highest
calculated margin is 128.59 percent.

Fair Value Comparisons

To determine if the cut-to-length plate
from the PRC sold to the United States
by the PRC exporters receiving separate
rates was sold at less than fair value, we
compared the “United States Price”
(USP) to NV, as specified in the “United
States Price”” and ““Normal Value”
sections of this notice.

United States Price

Export Price

We based USP on export price (EP) in
accordance with section 772(a) of the
Act, because the subject merchandise
was sold to unrelated purchasers in the
United States prior to importation and
because constructed export price
methodology was not otherwise
indicated. In accordance with section
777A(d)(1)(A)(i) of the Act, we
compared POIl-wide weighted-average
export prices (EPs) to NV based on the
factors of production. See Company
Specific Calculation Memoranda,
October 24, 1997.

For those exporters that responded to
the Department’s questionnaire, we
calculated EP based on prices to
unaffiliated purchasers in the United
States. We made deductions, where
appropriate, for foreign inland freight,
ocean freight, marine insurance, and
foreign brokerage. See *‘Factor
Valuations” section of this notice.

Normal Value

A. Factors of Production

Because the Department has
determined that China is a non-market
economy (““NME’’) country, we

calculated NV based on factors of
production reported by respondents in
accordance with section 773(c) of the
Act. Where an input was sourced from

a market economy and paid for in
market economy currency, we used the
actual price paid for the input to
calculate the NV in accordance with our
practice. See Lasko Metal Products v.
United States (‘“‘Lasko’), 437 F. 3d 1442,
1443 (Fed. Cir. 1994). We valued the
remaining factors using publicly
available information from India where
possible. Where appropriate Indian
values were not available, we for the
most part used publicly available
information from Indonesia. In one case,
when no appropriate value was
available from a country at the same
level of development, we used a U.S.
value. See Comment 19 (slag).

B. Factor Valuations

The selection of the surrogate values
was based on the quality and
contemporaneity of the data. Where
possible, we attempted to value material
inputs on the basis of tax-exclusive
domestic prices. Where we were not
able to rely on domestic prices, we used
import prices to value factors. To the
extent possible, we removed from the
import data import prices from
countries which the Department has
previously determined to be NMEs. As
appropriate, we converted import prices
for inputs to delivered prices. For those
values not contemporaneous with the
POI, we adjusted for inflation using
wholesale price indices (WPI), or
consumer price indices (CPI) published
in the International Monetary Fund’s
International Financial Statistics. For a
complete analysis of our selection of
surrogate values, see each company’s
Factors Valuation Memorandum dated
October 24, 1997. We have made the
following changes to surrogate valuation
since the preliminary determination:

To value coal, we used import prices
for the months contemporaneous with
the POI for which such data were
available from the Monthly Statistics of
the Foreign Trade of India (Monthly
Statistics). We also valued coal as two
separate categories: coking coal and
other coal. See Comment 16.

To value iron ore, for the final
determination, we have, to the extent
possible, treated different types of iron
ore as separate factors of production
(i.e., we treated the different types of
iron ore as separate inputs with separate
surrogate values). When a producer has
purchased any type of iron ore from one
or more market economy suppliers, we
have relied, to the fullest extent
possible, on the market economy
purchase prices which were verified by
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the Department. When a given producer
sourced a particular type of iron ore
only locally, or imported only an
insignificant percentage of that type or
iron ore, we valued that type of iron ore
for that producer based on Indian
Monthly Statistics. See Comment 16.

To value steel scrap, we used import
prices for the months contemporaneous
with the POI for which such data were
available from the Monthly Statistics.
See Comment 17.

To value iron scrap, fluorite/fluospar,
ferromanganese, magnesium ore,
aluminum and coke, we used Indian
import values for the months
contemporaneous with the POI for
which such data were available from the
Monthly Statistics. See Comment 18.

To value scale, we used the United
States market price for slag, which is a
similar product. See Comment 19.

To value dolomite, we used import
prices for “‘agglomerated dolomite” from
the Monthly Statistics. See Comment 15.

To value stones, we used data from
the ““Stone, Sand and Gravel’” SITC 273
category from the United Nations
Commodity Trade Statistics. See
Comment 20.

To value silicon manganese, we used
import prices from the Monthly
Statistics. See Comment 21.

To value barge rates, we used a simple
average of the rates used in the
preliminary determination and river
rates from the Inland Waterways
Authority of India (part of the Ministry
of Surface Transportation of the
Government of India) submitted by
respondents. See Comment 25.

To value factory overhead, SG&A and
profit for all respondents and firms, we
calculated a simple average using the
financial reports of the TATA Iron and
Steel Company (“TATA”) and the Steel
Authority of India Limited (“‘SAIL”).
See Comment 3.

Verification

As provided in section 782(i) of the
Act, we verified the information
submitted by respondents for use in our
final determination. We used standard
verification procedures including
examination of relevant accounting and
production records and original source
documents provided by the
respondents.

Critical Circumstances

Section 735(a)(3) of the Act provides
that, in a final determination, the
Department will determine whether:
(A)(i) there is a history of dumping and
material injury by reason of dumped
imports in the United States or
elsewhere of the subject merchandise, or
(ii) the person by whom, or for whose

account, the merchandise was imported
knew or should have known that the
exporter was selling the subject
merchandise at less than its fair value
and that there would be material injury
by reason of such sales, and (B) there
have been massive imports of the
subject merchandise over a relatively
short period.

1. Importer Knowledge of Dumping

In determining whether there is a
reasonable basis to believe or suspect
that an importer knew or should have
known that the exporter was selling the
plate at less than fair value, the
Department normally considers margins
of 15 percent or more sufficient to
impute knowledge of dumping for
constructed export price (CEP) sales,
and margins of 25 percent or more for
export price (EP) sales. See, e.g.,
Preliminary Critical Circumstances
Determination: Honey from the People’s
Republic of China (PRC), 60 FR at 29824
(June 6, 1995) (“‘Preliminary Honey”’)
and Notice of Final Determination of
Sales at Less Than Fair Value: Brake
Drums and Rotors from the People’s
Republic of China, 62 FR 9160 (Feb. 28,
1997) (“‘Brake Drums and Rotors™) .

Since the company specific margins
for EP sales in our final determination
for carbon steel plate are equal to or
greater than 25 percent for Anshan,
Baoshan, Shanghai Pudong and WISCO,
we have imputed knowledge of
dumping to importers of subject
merchandise from these exporters. We
found that Liaoning had margins below
25 percent. Because we found these
margins to be below 25 percent, we do
not impute knowledge of dumping to
importers of subject merchandise
reported by Liaoning. Therefore for
Liaoning, we find that critical
circumstances do not exist with respect
to the subject merchandise.

2. Importer Knowledge of Material
Injury

Pursuant to the URAA, and in
conformance with the WTO
Antidumping Agreement, the statute
now includes a provision requiring the
Department, when relying upon section
735(a)(3)(A)(ii), to determine whether
the importer knew or should have
known that there would be material
injury by reason of the less than fair
value sales. In this respect, the
preliminary finding of the International
Trade Commission (ITC) is instructive,
especially because the general public,
including importers, is deemed to have
notice of that finding as published in
the Federal Register. If the ITC finds a
reasonable indication of present
material injury to the relevant U.S.

industry, the Department will determine
that a reasonable basis exists to impute
importer knowledge that there would be
material injury by reason of dumped
imports during the critical
circumstances period—the 90-day
period beginning with the initiation of
the investigation. See 19 CFR 351.16(g).
If, as in this case, the ITC preliminarily
finds threat of material injury (see Cut-
to-Length Carbon Steel Plate from
China, Russia, South Africa, and
Ukraine, U.S. International Trade
Commission, December 1996), the
Department will also consider the extent
of the increase in the volume of imports
of the subject merchandise during the
critical circumstances period and the
magnitude of the margins in
determining whether a reasonable basis
exists to impute knowledge that
material injury was likely. As noted
below, the extent of the import increase
is nearly double that needed to find
“massive imports.” Despite the fact that
the ITC found only threat of injury, we
find that the sheer volume of imports
entering the U.S. from the PRC would
have alerted importers to the fact that
the U.S. industry would be injured by
these dumped imports.

3. Massive Imports

When examining the volume and
value of trade flow data, the Department
typically compares the export volume
for equal periods immediately preceding
and following the filing of the petition.
Pursuant to 19 CFR 353.16(f)(2), unless
the imports in the comparison period
have increased by at least 15 percent
over the imports during the base period,
we will not consider the imports to have
been *““massive.” In order to determine
whether there have been massive
imports of cut-to-length plate, we
compared imports in the three months
following the initiation of the
investigation with imports in the three
months preceding initiation.

In this case, imports of Chinese plate
increased 29 percent in the three
months following the initiation of the
investigation when compared to the
three months preceding initiation, or
nearly two times the level of increase
needed to find “massive imports”
during the same period.

4. China-Wide Entity Results

With respect to companies subject to
the China-wide rate (i.e., companies
which did not respond to the
Department’s questionnaire), we are
imputing importer knowledge of
dumping based on the China-wide
dumping rate which is greater than 25
percent. As noted above, we have also
determined that importers knew or
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should have known that there would be
material injury to the U.S. industry due
to dumping by the China-wide entity
based on the ITC’s preliminary
determination and the fact that imports
in the comparison period are nearly
twice the level for finding ‘““massive
imports.” In the absence of shipment
data for the China-wide entity, we have
determined based on the facts available,
and making the adverse inference
permitted under section 776(b) of the
Act because this entity did not provide
an adequate response to our
guestionnaire, that there were massive
imports of certain cut-to-length carbon
steel plate by companies that did not
respond to the Department’s
guestionnaire. Therefore, we determine
that critical circumstances exist with
regard to these companies.

5. Cooperating Respondents Results

Based on the ITC’s preliminary
determination of threat of injury, the
massive increases in imports noted
above, and the margins greater than 25
percent for Anshan, Baoshan, Shanghai
Pudong and WISCO, the Department
determines that critical circumstances
exist for Anshan, Baoshan, Shanghai
Pudong and WISCO. Because we found
margins to be below 25 percent, we do
not impute importer knowledge of
dumping for Liaoning. Therefore for
Liaoning, we find that critical
circumstances do not exist with respect
to the subject merchandise.

Index of Interested Party Comments

a. General Comments

1 Separate Rates

2 Reporting of Sales

3 Financial Data from Indian Annual
Reports

4 Offset Interest Expense by Short-term
Income

5 Exclusion of Packing and Other Expenses
from SG&A

6 Exclusion of Taxes from SG&A and
overhead

7 Adjustment of Overhead Rate

8 Energy Adjustment

9 Credit for By-Products

10 Treatment of Gases

11 Valuation of Self-Produced Inputs

12 Domestic Inland Freight Expenses

13 Regression-Based Analysis

14 Labor Factors

15 Valuation of Limestone, Dolomite and
Quicklime

16 Basket Categories—Coal and Iron Ore

17 Steel Scrap, Pig Iron Valuation

18 Valuation of Iron Scrap, Fluorite/
Fluorspar, Coke, Aluminum, Magnesium

19 Scale and Slag

20 Stones

21 Silicon Manganese

22 Electricity

23 Nominal vs. Actual Thickness

24 Alloy/Non-Alloy Steel Issue

25 River Freight

26 Ocean Freight Rates

27 Brokerage and Handling

28 Rejection of Untimely Factual
Information

29 Methodology Used for Selection of
Surrogate Values

30 Ministerial Error—Freight for Purchases
of Certain Inputs

b. Anshan Specific Comments

31 Valuation of Certain Inputs

32 Valuation of Ocean Freight for Input(s)
imported from Market Economy
Suppliers

33 Factors for Sintering Plant

34 Anshan’s Reporting Methodology

35 Freight Amount on SAL Invoices

36 Labor Plate Mill, Roughing Mill, Other
Sintering Mill

37 Material Inputs at No. 2 Steelmaking
Plant

38 By-Product Credits

39 Credit For By-Products Produced in

Coke Plant

40 Raw Materials for Sintering Shop

41 Moisture Content of a Certain Factor

42 Ministerial Errors

c. Baoshan Specific Comments

43 Product Specificity

44  Further Processing of By-Products

45 Inconsistencies discovered at
Verification

46 Freight Reporting

47 Valuation of Certain Input

48 Packing

d. Liaoning/Wuyang Specific Comments

49 Verification of Wuyang’s Labor
Allocations

50 Wouyang’s Standard Raw Material
Consumption Rates

51 Reliability of Labor Allocations

52 Treatment of Heavy Oil, Oxygen and
Coal Gas

53 Transportation from Factory to Port

e. Shanghai Pudong Specific Comments

54 Facts Available

55 Shanghai Pudong and Shanghai No. 1

56 Unreported Consumption of Input

57 Transportation Charges for Certain
Inputs

58 Unreported Inputs from Unaffiliated
Company

59 Gas Inputs

60 Adjustment of Labor Inputs

61 Assignment of Appropriate Surrogate
Values

62 Ministerial Errors

f. WISCO Specific Comments

63 Facts Available

64 By-Product Credits

65 Facts Available for a Certain Input
66 Financial Records

67 Product Specificity

68 Adjustment of Labor Inputs

69 Ministerial Error-River Freight

Interested Party Comments

Comment 1: Separate Rates

Petitioners contend that the
Department’s preliminary decision to
assign separate rates to the five
respondents who submitted

guestionnaire responses in this case—
Anshan, Baoshan, Liaoning, WISCO and
Shanghai Pudong—cannot be sustained
in the final determination. Petitioners
note that under the Department’s policy,
exporters in non-market economies are
entitled to separate, company-specific
margins only when they can
demonstrate an absence of government
control over export activities, both in
law and in fact. Final Determination of
Sales at Less Than Fair Value: Sparklers
from the People’s Republic of China, 56
FR 20,588 (May 6, 1991) (‘“‘Sparklers™);
Silicon Carbide. They assert that none of
the PRC respondents has met this
burden of proof, whether with respect to
de jure or de facto control. Petitioners
claim that the PRC government controls
the steel industry.

Petitioners also claim that
respondents did not fully cooperate
with the Department. They note that
Baoshan only submitted certain
“excerpts” from its annual report to the
Department at verification. In addition,
they contend that Anshan did not
provide certain reports and financial
statements. Petitioners argue that this
information would likely demonstrate
that respondents are not entitled to a
separate rate.

Respondents argue that petitioners’
arguments regarding separate rates are
factually and legally flawed and must be
rejected.

Respondents note that in the
preliminary determination, the
Department determined, respondents
were not subject to de jure or de facto
government control. They assert that
petitioners do not provide any valid
arguments or evidence that would
justify a reconsideration of this
determination. Respondents also note
the Department verified the accuracy of
this information. Accordingly, they
assert that the Department should affirm
its finding of an absence of de jure and
de facto control in the final
determination and should continue to
calculate a separate rate for each
respondent in the final determination.

Department’s Position: We agree with
respondents. The Department’s NME
separate rates policy is based upon a
rebuttable presumption that NME
entities operate under government
control and do not merit separate rates.
This presumption can be overcome by a
respondent’s affirmative showing that it
operates without de jure or de facto
government control.

We found that the respondents have
met their affirmative evidentiary burden
with respect to the Department’s
criterion of de jure control, because they
have provided copies of business
licences and the applicable government
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statute granting them the right to
operate as independent companies.

We found that the respondents met
the evidentiary burden with respect to
de facto control as well. During
verification, the Department examined
the issue and found that information
provided by respondents supported the
contention that there is a de facto
absence of government control of the
export functions of the respondents. See
Separate Rates Memorandum, October
24,1997. Consequently, we have
determined that the respondents have
met the criteria for the application of
separate rates.

We also disagree with petitioners’
assertion that Baoshan failed to provide
a complete annual report at verification.
The Department examined the entire
annual report at verification and
included in the verification exhibits
those segments applicable to the
investigation. We also disagree with
petitioners that Anshan did not
cooperate regarding submission of
certain documents; the Department
never requested the documents
petitioners claim Anshan refused to
provide.

Comment 2: Reporting of Sales

Petitioners contend that the
respondents do not appear to have
reported all of their sales for export to
the United States. They state that a
review of the quantity and value of
subject merchandise reported by the
respondents during the six-month POI
shows that sales of the subject
merchandise were under-reported as
compared to U.S. import statistics.
Petitioners contend that should the
Department find that any respondent
that has failed to cooperate by not
reporting sales of the subject
merchandise for export in its
questionnaire response should be
deemed a non-responsive exporter and
denied eligibility for consideration for a
separate rate.

Respondents contend that as part of
its investigation in this case, the
Department has conducted a thorough
examination of the sales made during
the period of investigation by each of
the respondents involved in this
proceeding. Respondents assert that the
Department’s examination confirmed
that the respondents have reported all of
their sales properly.

Department’s Position: We agree with
respondents. The Department
conducted verification of the sales
guantity and value totals submitted by
each of the respondents in the
guestionnaire responses and we found
that all respondents properly reported
sales during the POI.

Comment 3: Financial Data From
Annual Reports of Indian Steel
Companies

Petitioners argue that the Department
should use financial data from annual
reports of major steel producers in the
principal surrogate country to calculate
factor values for profit, SG&A and
overhead. Petitioners claim that
representative data that most accurately
reflect the current earnings and
expenditures of Indian cut-to-length
plate (““CTLP’’) producers can be found
in recent annual reports of the two
largest Indian steel plate producers: the
TATA Iron and Steel Company
(“TATA”) and the Steel Authority of
India Limited (“‘SAIL"). Petitioners state
that these reports closely correlate with
the POI and the industry being
investigated. Petitioners note that the
Department used a very similar
methodology in its selection of surrogate
values in the concurrent investigation of
imports of CTLP from the Ukraine.
Petitioners state that, in its preliminary
determination for both Azovstal and
Ilyich, the Department calculated COM,
SG&A, profit and overhead by averaging
data from the annual reports of two
companies in Brazil, the principal
surrogate country in that case. See
Preliminary Determination of Sales at
less Than Fair Value: Certain Cut-to-
Length Carbon Steel Plate from the
Ukraine, 62 FR at 31957, June 11, 1997.

In contrast, petitioners claim the most
recent data published in the Reserve
Bank of India Bulletin (dated April
1995) are for 1992-1993. They argue
there is no indication that any of this
combined data is audited or follows
Indian generally accepted accounting
principles (GAAP). Finally, they state
that the Reserve Bank data used in the
preliminary determination are not
specific to steel production and include
an unknown number of other
manufacturing and chemical companies.

Respondents agree that the use of
information from Indian steel producers
may be preferable to the rates obtained
from the Reserve Bank of India Bulletin.
However, respondents disagree with
petitioners’ suggestion that the
Department should limit its analysis to
SAIL and TATA when there is
information on the record for six such
companies: (1) TATA,; (2) SAIL; (3)
Pennar Steels, Inc. (“‘Pennar’); (4)
Nippon Denro Ispat Ltd. (“Nippon
Denro”’); (5) Visvesvaraya Iron & Steel
Ltd. (“"Visvesvaraya”); and (6) Lloyds
Metals and Engineers, Ltd. (“Lloyds™).
Respondents agree that the
Department’s goal in selecting expense
rates should be to use representative
data that most accurately reflect the

current earnings and expenditures of
Indian cut-to-length plate producers.
Respondents claim that ignoring two-
thirds of the data that is on the record
would be clearly inconsistent with the
Department’s goal of obtaining
representative data—and would violate
the Department’s fundamental
obligation to calculate dumping margins
as fairly and accurately as possible.
Respondents also dispute petitioners’
claim that there is insufficient detail in
SAIL’s annual report to calculate an
overhead rate.

Liaoning and Wuyang argue that the
Department should calculate surrogate
overhead costs, SG&A expenses, and
profit using the actual data contained in
the annual financial reports of the six
Indian producers of flat-rolled steel
products that are on the record in this
investigation. They argue that the data
contained in these six annual reports are
more appropriate for calculating
overhead, profit and SG&A ratios than
the information from the Reserve Bank
of India Bulletin used in the preliminary
determination because the annual report
financial information is specific to
India’s steel industry. They state that
using factory-specific information also
would be consistent with the approach
taken by Commerce in a number of
other investigations. See Brake Drums
and Rotors, 62 FR 9160; Melamine
Institutional Dinnerware Products From
the People’s Republic of China, 62 FR
1708 (January 13, 1997); Tapered Roller
Bearings and Parts Thereof, Finished or
Unfinished, from the Hungarian
People’s Republic, 52 FR 17428 (May 8,
1987); Bicycles, 61 FR 19026.

Liaoning and Wuyang also argue that
the financial experience of these
companies represents a broad spectrum
of India’s flat-rolled steel industry, and
an analysis that omits certain companies
(or uses only the large or only the small
companies) would result in overhead,
profit and SG&A ratios that are not
representative of either India’s or
China’s steel industry. For example, not
all of the PRC respondents are large-
scale producers like the Indian
producers SAIL and TATA. Wuyang, in
particular, is a small steel mill, whose
annual sales are only ten percent of
those of TATA, and whose size (in
number of employees) is far more
similar to Visvesvaraya or Nippon
Denro. Moreover, they argue that
Wuyang does not have a blast furnace or
basic oxygen furnace. Wuyang’s
steelmaking relies entirely on electric
arc furnaces, and Wuyang’s overhead,
profit and SG&A ratios are much more
likely to be similar to those of Lloyds or
Pennar than those of SAIL or TATA.
They state that only an analysis that
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includes all the Indian steel producers
will result in surrogate overhead, profit
and SG&A ratios that are equally
representative of the surrogate
experience.

Liaoning and Wuyang argue that, in
calculating the ratios, Commerce should
not calculate weighted-average ratios for
the Indian steel producers. Rather,
Commerce should calculate overall
ratios using a straight average of the data
contained in the six companies’
financial statements. See Bicycles from
China, 61 FR at 19039 (when using the
Indian producers’ annual reports to
derive overhead, profit and SG&A,
Commerce calculated ““a simple average
of the financial statements consistent
with [its] normal practice”).

Petitioners argue the Department
should not rely on the data from Pennar,
Nippon Denro, Visvesvaraya or Lloyds
Metals at all, but instead use data from
SAIL and TATA only. Petitioners state
that the Department’s preference is to
derive its calculation of NME financial
ratios from firms that are significant
producers of merchandise that is
identical or most similar to that
produced by the respondents under
investigation. See Melamine
Institutional Dinnerware Products from
the People’s Republic of China, 62 FR
1708, 1712 (January 13, 1997); Brake
Drums and Brake Rotors from the
People’s Republic of China, 62 FR 9160,
9167 (Feb. 28, 1997) (Final
Determination) (financial data of two
companies not used because there was
no information indicating their
production of subject merchandise
during the POI); Polyvinyl Alcohol from
the People’s Republic of China, 61 FR
14057 at 14061 (March 29, 1996) (Final
Determination) (‘‘the Department seeks
to base surrogate values on the industry
experience closest to the product under
investigation”’) . Petitioners claim that
TATA and SAIL are companies that
produce cut-to-length carbon steel plate.
By contrast, petitioners claim Pennar
Steels, Nippon Denro, Visvesvaraya, and
Lloyds Metals do not produce subject
merchandise. Therefore, petitioners
argue that, because reliable financial
data is available from Indian carbon
steel plate producers, consistent with its
standard practice, the Department
should not rely on the data of other
companies that do not produce subject
merchandise.

Department’s Position: We agree with
petitioners. It is the Department’s
preference to base SG&A and profit
ratios on data from actual producers of
subject merchandise in the surrogate
country. See Brake Drums and Rotors,
62 FR at 9168. Of the six companies
whose annual reports were submitted

on the record, only SAIL and TATA
actually produce cut-to-length carbon
steel plate. In addition, SAIL and TATA
are the only two companies whose
annual reports reflect the costs of
producing steel and hot-rolled coils.
This is relevant as all five Chinese
respondents produce coils and steel that
are manufactured into plate. The
Department is not using the annual
report of Visvesvaraya because it is a
subsidiary of SAIL and, therefore, all its
financial information is already
incorporated into SAIL’s annual report.
In addition, Visvesvaraya produced
alloy and specialty steel, not cut-to-
length plate. The Department is not
using Pennar’s annual report because
Pennar buys hot-rolled coils and
processes the coils into cold-rolled
strips. Thus, Pennar produces neither
steel nor cut-to-length plate. The
Department is not using the annual
report of Lloyd’s Metals or Nippon
because both produce sponge iron and
send the iron to an affiliate where it is
processed into hot-rolled coils (the
affiliates’ costs are not incorporated into
the annual reports). The coils are then
sent back to Lloyd’s and Nippon, where
they are processed into cold-rolled
products. Thus, like Pennar, neither
Lloyd’s Metal nor Nippon produces
steel or cut-to-length plate.

In contrast, the annual reports of both
SAIL and TATA list plate as products.
In addition, Iron and Steel Works of the
World, 12th edition lists both
companies as producers of plate. There
does appear to be a slight discrepancy
in regard to TATA. Page 49 of TATA’s
annual report indicates that TATA has
not produced any “plate” since 1993.
However, the physical characteristics of
the “plate” category for the production
statistics are unclear. It is possible that
products that the Department considers
plate could be included in the category
“sheets”. Furthermore, TATA’s annual
report shows significant production of
both steel and hot-rolled coils.

Consequently, for the final
determination, we have calculated
overhead, SG&A, and profit surrogate
values by using a simple average of
relevant data from the annual reports of
TATA and SAIL.

Comment 4: Interest Expenses Offset for
Short-Term Income

Liaoning and Wuyang argue that
Commerce should, when possible, offset
the interest and financial expenses of
Indian steel producers with their
corresponding operating income. That
is, when calculating SG&A, Commerce
should offset interest expenses by the
amount of short-term interest income.
See Brake Drums and Rotors, 62 FR at

9168 (Department reduced interest
expenses by amounts for interest
income and also allocated a portion of
“‘other income” as short-term interest
income for those companies that did not
specify a breakdown of their non-
operating income); see also Frozen
Concentrated Orange Juice from Brazil;
Final Results of Antidumping Duty
Administrative Review, 55 FR 26721,
Comment 8 (June 29, 1990). Liaoning
and Wuyang state that merely adding
financial expenses to SG&A without
reducing those amounts by any
corresponding operating income would
overstate actual net financial expenses.
They claim that offsetting financial
expenses against financial gains reflects
more accurately the Indian producers’
actual financial cost of doing business.

Petitioners argue that Liaoning is
incorrect in arguing that the Department
should, when possible, offset interest
and financial expenses of Indian steel
producers with their corresponding
operating income. Petitioners argue that
neither Brake Drums and Rotors nor
Frozen Concentrated Orange Juice from
Brazil supports offsetting financial
expenses by operating income other
than short-term interest earned.
Petitioners state that in Brake Drums
and Rotors, where the respondents
made the same claim based on the
Orange Juice determination, the
Department offset interest expenses by
the amount of short-term interest
income. Petitioners cite Brake Drums
and Rotors, in which the Department
“disagree{d} that operating income
* * *should be in the offset.” 62 FR at
9168. Petitioners claim that although the
Department did offset the interest
expense of certain producers by a
portion of their “other income” or
“miscellaneous receipts,” this was done
merely as a means of allocating short-
term interest costs for those producers
whose financial statements did not
specify a breakdown of non-operating
income. Petitioners argue that interest
and financial expenses may be reduced
by amounts for interest income only if
the surrogate producers’ financial
reports note that the income was short-
term in nature.

Department’s Position: We agree with
petitioners. The Department will offset
interest expense by short-term interest
income only where it is clear from the
financial statements that the interest
income was indeed short-term in nature.
See Brake Drums at Rotors, 62 FR at
9168. For the annual report of SAIL, the
Department considered the following
items of the line item “Interest Earned”
(page 31 of SAIL’s annual report) as
short-term interest income: (1) loans and
advances to other companies, (2) loans
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and advances to customers, (3) loans
and advances to employees, and (4)
term deposits. Therefore, we offset
SAIL’s interest expense by these
amounts for the final determination. For
the annual report of TATA, we found
that the interest expense reported (page
24 of TATA’s annual report) was
already net of all short-term interest
income. Therefore, for the final
determination, we did not further offset
the interest expense.

Comment 5: Exclusion of Packing and
Other Expenses From SG&A Expenses

Liaoning and Wuyang also argue that,
when calculating SG&A, Commerce
should exclude all expenses incurred by
Indian steel producers that relate to
packing, as well as all other direct
selling expenses. They state that since
packing and direct selling expenses are
separately accounted for in the
Department’s dumping calculation,
these expenses must be excluded to
avoid double-counting. They argue that
Commerce should ensure that packing
and other direct selling expenses are not
double-counted by excluding the
categories ‘‘other expenses’ and
“miscellaneous expenses’” in the Indian
financials from the surrogate SG&A
values. They cite the Preliminary
Determination of Sales at Less Than
Fair Value; Brake Drums and Rotors
from China, 61 FR 53190. In that case,
there was no indication from an Indian
producer’s financial statement used to
calculate SG&A as to which line item
expenses included a specific amount for
packing expenses. Commerce
considered packing expenses to be
included in the line item labeled
“miscellaneous expenses’ since ‘“‘there
appears to be no other entry under
which such an expense could be
included.” Commerce therefore
removed the amount for “miscellaneous
expenses’” from the SG&A calculation.
See Factor Valuation Memorandum,
Attachment 9, Shivaji Analysis, at 2.
Similarly, because there was no
indication from the financial statement
of another producer as to which line
item expenses included a specific
amount for packing expenses,
Commerce considered this expense to
be included in the line item labeled
“other expenses,” and removed the
amount for “‘other expenses” from the
SG&A calculation. Id., Rico Analysis, at
2. Liaoning and Wuyang argue that in
this investigation, where the Indian
steel producers’ financial statements do
not indicate what amounts are related to
packing, Commerce similarly should
remove ‘“‘other expenses’ or
“miscellaneous expenses’” from the
calculation of SG&A in order to avoid

including an expense that is already
deducted from U.S. price.

Liaoning and Wuyang also argue that
Commerce should exclude from the
calculation of SG&A all direct selling
expenses incurred by the Indian steel
producers that normally are deducted
from export price and constructed
export price transactions when
calculating net U.S. price. They state
that direct selling expenses, such as
commissions, discounts, bank charges,
royalties, etc., should not be included in
normal value as part of the surrogate
SG&A ratio because they are deducted
from U.S. price. They claim that
Commerce cannot make a fair
comparison of normal value to export
price and constructed export price if it
includes direct selling expenses in
SG&A in the normal value calculation,
but deducts such expenses from EP and
CEP. See Torrington Co. v. United
States, 66 F.3d 1347, 1352 (Fed. Cir.
1995) (the antidumping statute requires
an “‘apples to apples’” comparison).
They argue that to ensure a fair
comparison, Commerce therefore should
calculate an amount for SG&A that is
net of all direct selling expenses.

Petitioners argue there is no basis for
Liaoning’s claim that costs related to
packing would be included in either a
“miscellaneous expense’ of “‘other
expense” category. To the contrary,
petitioners argue that most steel
companies pack their merchandise at
the production site; thus, the labor and
materials associated with packing, if
there are any, will be included in cost
of manufacturing, not in SG&A.
Petitioners argue that for those
companies that pack merchandise at a
separate facility and assign the costs to
SG&A, packing is usually specified as a
discrete item.

Petitioners argue that even if some
companies were to include packing in a
miscellaneous or catch-all expense
category, it is clear the packing would
be just one of numerous expenses.
Petitioners claim it would therefore be
inappropriate—indeed distortive—to
deduct the entire amount of the reported
miscellaneous or other expense, as
respondents suggests.

Petitioners suggest that respondents’
reliance on the preliminary
determination in Brake Drums and
Rotors is misplaced. Petitioners claim
for its preliminary determination, the
Department removed the amount for
‘“other expenses” for the Indian
producer RICO to account for packing
expenses. Brake Drums and Rotors, 61
FR 53190 at 53197 (October 10, 1996).
Petitioners state that in the final
determination, however, the Department
reversed itself. Petitioners state that the

Department expressly included RICO’s
“other expenses” in its SG&A
calculations.

Petitioners argue that the Department
should reject respondents’ argument
that all direct selling expenses should
be excluded from its surrogate SG&A
calculation. Petitioners argue that the
purpose of the calculation of the SG&A
of the Indian producer is to determine
the ratio of selling, general and
administrative expense to the cost of
manufacture. Petitioners argue that all
expenses incident to selling, general and
administrative functions of the company
should be part of the SG&A calculation.

Even if the Department should decide
to exclude direct selling expenses,
petitioners argue, respondents’
classification of such expense is overly
broad. Petitioners argue that there is no
evidence that the suggested exclusions
were directly related to specific sales.
Petitioners argue that because the
Department has no information on the
specific amount of direct selling
expenses incurred by surrogate country
producers, the Department should
decline to make an item-by-item
evaluation of the Indian companies’
SG&A components. See Oscillating Fans
and Ceiling Fans from the People’s
Republic of China (“Oscillating Fans™),
56 FR 55271 at 55276 (Oct. 25, 1991)
(Final Determination); Tapered Roller
Bearings and Parts Thereof, Finished or
Unfinished, from the Socialist Republic
of Romania, 52 FR 17433, 17436 (May
8, 1987) (Final Determination).
Petitioners argue that since there is no
indication whether (or how much of)
such purported expenses are directly
related to specific sales, the Department
should reject respondents’ claim that
“direct selling” expenses should be
excluded from the surrogate SG&A
ratios.

Department’s Position: We agree with
respondents that packing expenses
should be excluded from the SG&A
surrogate value to the extent possible.
However, we disagree that all ““‘other
expenses’” and ‘“miscellaneous expense”
categories should be excluded to
prevent double-counting from
occurring. If there is a line in an Indian
producer’s financial statement for
packing expenses, then the Department
should not include it in SG&A.
However, for both SAIL and TATA there
is no specific line item limited to
packing expenses. As petitioners state, it
would be unreasonable and distortive
for the Department to exclude all
“other” or “miscellaneous’ expenses
just because they might contain packing
expenses. These categories are
undoubtedly made up of many expenses
and may not include packing expenses
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at all. It is possible, as petitioners
suggest, that these companies included
packing expenses in their raw material
costs.

We note that the fact pattern in this
investigation differs from Brake Drums
and Rotors. We found that the “‘other”
and “‘miscellaneous” categories listed in
SAIL’s and TATA'’s annual reports are
too large to throw out simply because
they might contain packing. Our
examination of TATA'’s other expenses
(page 26 of TATA'’s annual report)
shows that it includes items such as
provision for proportionate premium on
redemption of non-convertible
debentures, expenses of issue of rights
shares, loss on discarded assets,
provision for diminution in value of
investments and exchange differences.
We find that there is no indication that
the other expenses category includes
packing. Our examination of SAIL’s
annual report indicates that there is no
explanation of the miscellaneous
category other than that it includes a
donation (page 36 of SAIL’s annual
report).

In regard to direct selling expenses,
we agree in part with respondents. We
note that in this investigation, all U.S.
sales were EP sales. Therefore, we have
not included, in our calculation of
SG&A and overhead, items for which we
made adjustments to U.S. price (i.e.,
movement expenses). However, we do
not agree with respondents that items
such as commissions, export sales
expenses, insurance, and royalties
should be excluded from our calculation
of SG&A and overhead. All of these
factors contribute to the SG&A and
overhead ratios of Indian steel
producers; therefore these items (i.e.,
commissions, export sales expenses,
insurance, and royalties) have been
included in our SG&A calculations for
the final determination. However, we
have not included, in our calculations of
SG&A and overhead values, items for
which we made adjustments to U.S.
price. To the extent possible, we only
deducted from U.S. price such items
such as movement expenses. For all five
respondents, we deducted brokerage
and handling from U.S. price. In
addition, we deducted from U.S. price,
insurance related to export sales for two
respondents.

Respondents claim we should exclude
commissions, export sales expense,
insurance, and royalty and ‘‘cess” as
direct selling expenses for SAIL.
Likewise, they claim we should exclude
royalty, insurance charges, and
commission/discounts as direct selling
expenses for TATA. We disagree with
respondents’ arguments. Because we did

not exclude such expenses from U.S.
price, we are including them in SG&A.

Comment 6: Exclusion of Taxes From
Overhead and SG&A

Liaoning and Wuyang also argue that
the Department should not include in
its calculation of the overhead and
SG&A ratios the expenses incurred by
Indian producers of steel that relate to
taxes paid to governmental authorities.
They state that, in past cases, the
Department’s practice has been to
construct a value for the subject
merchandise as if it were manufactured
by a producer in the surrogate country
for export. Pencils from the People’s
Republic of China, 59 FR at 55625 (Nov.
8, 1994). Hence, they argue, in
constructing values based on Indian
domestic prices, the Department must
eliminate excise duties, levies, and sales
taxes from those prices, as these items
are rebated upon export from India. See
Brake Drums and Rotors, 62 FR at 9163.
In addition, they state that the
Department has expressed a clear
preference for PAI that is tax exclusive.
See Disposable Lighters from the PRC,
59 FR at 64191, 64914 (Dec. 13, 1994);
Sebacic Acid from the PRC, 59 FR at
28053 (May 31, 1994). Therefore, they
argue Commerce should remove from
the surrogate overhead and SG&A
calculation any excise duty listed in the
financial reports. Brake Drums and
Rotors, 62 FR at 9164.

Department’s Position: We agree in
part with respondents. We have
deducted all excise duties from our
calculation of SG&A. However, we have
not excluded the line ‘““rates and taxes”
from our calculations. These taxes
represent the taxes and licenses,
property taxes and other miscellaneous
taxes that Indian steel producers incur
in the normal course of business and,
thus, should be a part of our SG&A
surrogate value.

Comment 7: Adjustment of Surrogate
Overhead Rate

Respondents state that in the
preliminary determination, the
Department adjusted the surrogate
overhead rate for all Chinese
respondents who reported any workers
as performing overhead or SG&A
functions that were not specifically tied
to the production of subject
merchandise. Respondents argue that
this adjustment was unnecessary
because (1) the surrogate overhead rate
used by the Department in the
preliminary determination included
overhead and SG&A labor and (2) the
Chinese respondents in this
investigation properly allocated labor

between direct labor, indirect labor,
factory overhead labor, and SG&A labor.
Respondents argue that the labor
adjustment made in the preliminary
determination arbitrarily and unfairly
reclassified all workers working in
plants involved in the production of
subject merchandise as direct
production workers, regardless of the
tasks performed. Respondents claim this
unfairly penalized Chinese respondents
for following normal Departmental
practice and excluding hours worked by
overhead and SG&A workers from the
hours reported for production of subject
merchandise. Respondents argue that as
a matter of principle and established
practice, the Department recognizes (1)
that some functions performed by
workers are properly classifiable as
factory overhead or SG&A functions and
(2) that the Department’s normal value
calculations in non-market economy
cases should include only workers
involved in the production of subject
merchandise—workers performing
overhead and SG&A tasks are not to be
included. See Carbon Steel Butt-Weld
Pipe Fittings from the People’s Republic
of China, 57 FR at 21058, 21064 (May
18, 1992) (direct labor hours for factory
level administrators and workshop level
supervisors found to be factory
overhead and SG&A, respectively);
Furfuryl Alcohol, 60 FR at 22544, 22548
(““Since our surrogate value for factory
overhead includes indirect labor and it
is the Department’s practice to only
include the production labor related to
the subject merchandise, we have
revised our final calculations on labor to
avoid double counting labor.™).
Respondents argue that the reason
overhead workers and SG&A workers
should not be included in the
Department’s calculations is that the
costs of such workers are already
reflected in the surrogate overhead and
SG&A rates applied by the Department
to the direct production costs incurred
by the non-market economy producers.
Respondents claim that they
undertook an analysis of the workers
employed in the facilities involved in
the production of subject merchandise
and attempted to classify workers in a
manner consistent with the
Department’s request for information
and the Department’s practice.
Respondents state that in the
guestionnaires issued by the
Department in this investigation, the
Department required Chinese
respondents to report labor hours for
“direct, skilled workers,” “‘direct,
unskilled workers,” and “indirect
workers”’—yet never provided specific
(or even illustrative) instructions
regarding how such workers should be
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identified. They also claim the
Department never provided any
guidance regarding how “indirect”
workers were to be distinguished from
“factory overhead” workers or SG&A
workers. Respondents state that they
disclosed in their responses the rules
applied by each respondent for
classifying workers, as well as a
substantial amount of information
regarding the tasks performed by
workers in the production facilities.
Respondents argue that, under these
classification methodologies, the
dominant characteristic of workers
classified as ‘‘factory overhead” workers
is that these workers were responsible
for the maintenance of the facilities.
They also argue the dominant
characteristic of SG&A workers is that
they performed relatively high-level,
supervisory or administrative functions
within the facilities and were not
physically involved in the production
process.

Respondents claim that neither the
Department nor the petitioners have
objected to the classification
methodologies used by the Chinese
respondents to distinguish between
direct, indirect, factory overhead, and
SG&A workers. They also claim that
neither the Department nor the
petitioners have proposed any
modifications or alternatives to the
methodologies used by the respondents
to classify labor. Respondents claim
that, in light of these circumstances, it
is fair to conclude that the rules used by
the respondents to classify labor are
reasonable. Respondents claim, in other
words, that they were correct in
classifying maintenance workers as
factory overhead workers and in
classifying supervisors and
administrators as SG&A workers and in
excluding such workers from their
reported labor hours, (i.e., labor outside
SG&A and overhead Therefore,
respondents argue that any re-
classification of workers is unnecessary.

In addition, respondents argue that
the Indian surrogate values for factory
overhead and SG&A rate reflect the
labor cost of maintenance and
administration. Accordingly, they claim
there is no reasonable justification for
“adjusting” (i.e., inflating) such rates to
account for maintenance workers and
administrative personnel—since such
an adjustment would double-count
labor expenses.

Liaoning and Wuyang reiterate that
the Department should not, in the final
determination, make an adjustment to
increase the surrogate overhead value
for Wuyang to account for labor
resources dedicated to overhead. They
state that in its reported production

expense factors, Wuyang excluded from
its “labor” calculation certain workers
because of the Department’s policy for
calculating overhead and SG&A in non-
market economy investigations. They
argue that these workers can be divided
into three categories according to the
relationship of their activities to the
subject merchandise: (1) activities
entirely unrelated to steel plate, in
particular the activities of the
automation research and development
division, which performs research and
development related to the company’s
consulting services in the field of
industrial automation; (2) activities
generally related to all products and
services (for example, the personnel
department); and (3) activities generally
related to steelmaking, in particular the
activities of the steel research and
development division. They argue with
respect to category (3), to Liaoning and
Wuyang’s knowledge the Department
has never included R&D in the factors
of production because doing so would
almost certainly double-count R&D
included in the surrogate values for
factory overhead and SG&A. See, e.g.,
Oscillating Fans, 56 FR at 55271
(Commerce Department agreed with
Respondent that product development
and manufacturing liaison costs are not
direct manufacturing costs to be
included in the factors of production
and that these costs are properly valued
using surrogate country data for factory
overhead). They state that because
surrogate overhead and SG&A values
already include R&D expenses, the
overhead value would double-count
R&D if the Department were to include
Wuyang’s R&D labor in the factors of
production. They also argue that the
Department has established an explicit
policy in NME cases of not adjusting the
surrogate values for R&D expenses
under any circumstances. In Chrome-
Plated Lug Nuts from China, for
example, a respondent requested the
Department to exclude R&D expenses
from the surrogate value for factory
overhead on the ground that the
respondent did not actually incur R&D
expenses. They claim that the
Department refused to exclude the R&D,
citing the Department’s policy not to
make an “‘item-by-item evaluation of
overhead components.” 61 FR at 58514,
58517 (November 15, 1996), citing Pure
Magnesium and Alloy Magnesium from
the Russian Federation, 60 FR 16440
(March 30, 1995) and Tapered Roller
Bearings from Hungary, 52 FR at 17428
(May 8, 1987). They state that the
Department reiterated this policy in
Heavy Forged Hand Tools from China,
61 FR 46443 (September 3, 1996), when

the Department refused to deduct R&D
expenses from surrogate overhead
values based on data published in the
April 1995 Bulletin of the Reserve Bank
of India, the same source upon which
petitioners relied in their petition to
calculate factory overhead.

Liaoning and Wuyang conclude that
given the nature of the overhead and
SG&A activities described above and the
Department’s established policy in NME
cases, Commerce should not reallocate
any of Wuyang’s overhead labor to the
labor valued directly based on factors of
production. In the alternative, they
argue that if Commerce does adjust the
surrogate overhead value to account for
“‘additional labor,” however, then
Commerce also should (1) make all
necessary corresponding adjustments to
Wuyang'’s energy consumption factors,
because Wuyang allocated its energy
consumption based on its reported labor
hours; and (2) exclude ““other
manufacturing expenses,” “‘other
expenses,” and ‘“‘miscellaneous
expenses’” from the surrogate overhead
and SG&A values to avoid double
counting labor expenses.

Petitioners state that this issue is not
relevant to the final determination
unless the Department again chooses to
rely on a source for the surrogate value
for overhead that does not include labor,
such as the Bulletin of the Reserve Bank
of India data. However if this is the case,
petitioners argue the Department should
make an adjustment along the same
lines as the one made in the preliminary
determination because the Department’s
methodology is sound.

Petitioners claim that respondents’
criticism of the Department’s approach
rests on several false premises: (a) that
the values from the Reserve Bank of
India Bulletin already included labor;
(b) that overhead and SG&A workers are
not to be included in the Department’s
calculations; (c) that the Department’s
labor adjustment to overhead arbitrarily
and unfairly reclassified all workers
working in plants involved in the
production of subject merchandise as
direct production workers, regardless of
the tasks performed; and (d) that the
Department would have acted
differently had it understood that not all
respondents had allocated a majority of
their workers to overhead and SG&A.

Petitioners also argue that normal
value in NME cases always includes a
component for overhead and SG&A.
Petitioners state that respondents do not
seem to disagree in principle with the
notion that the labor associated with
overhead belongs in the surrogate value
for overhead. Petitioners argue that it
then becomes a factual question of
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whether such labor is, or is not,
included in the surrogate data.
Petitioners argue that labor is not
included in the surrogate overhead
value calculated from the Reserve Bank
of India Bulletin.

Finally, petitioners argue,
respondents are wrong in focusing on
the Department’s statement in the
preliminary determination that
respondents allocated a majority of the
labor employed in their facilities to
overhead and selling and general
administrative tasks. Petitioners argue it
is plain from the preliminary
calculation memoranda that the
Department’s decision to adjust
overhead for labor was not dependent
on a respondent allocating a ‘“majority”’
of its workers to overhead and SG&A.

Petitioners argue that respondents
have presented no cognizable basis for
challenging the Department’s practice of
adjusting the surrogate overhead value
for labor where such value does not
already include overhead labor.
Petitioners state that if, in the final
determination, the Department uses a
surrogate overhead value other than the
value derived from the Reserve Bank of
India Bulletin, and if that alternative
value likewise does not include all
overhead labor, a similar adjustment
should be made.

Department’s Position: Because the
Department is now using a simple
average of the annual reports of SAIL
and TATA, rather than the Reserve Bank
of India Bulletin, to calculate our
surrogate overhead and SG&A values
the question of whether or not the data
in that publication included overhead
labor is now moot. We agree with
petitioners that to the extent that our
new surrogates do not include overhead
or SG&A labor, adjustments to these
values are appropriate.

SAIL’s annual report explicitly states
that “‘employee remuneration and
benefits” are not included in the
overhead category ‘“‘repairs and
maintenance.” Nor is there any
indication that “employee remuneration
and benefits’” would be included in the
following overhead categories: ‘‘stores
and spares,” “‘joint plant committee,”
“insurance,” “rent,” “‘royalty and cess,”
*‘cash discount,” “‘conversion charges,”
or “‘water charges.” However, “handling
expenses,” which is broken down into
handling of raw materials, finished
goods, and scrap recovery, would
appear to consist entirely of overhead
labor. In addition, there are SG&A
categories that appear to account for
SG&A labor, such as, *‘directors fee,”
“‘remuneration to auditors,” ‘“cost audit
fee,” and “miscellaneous.” It is also
likely that the following SG&A

categories contain some labor: “‘export
sales expense,” ‘‘security expenses,”
“traveling expenses,” “‘training
expenses.” Therefore it appears that the
surrogate overhead and SG&A values
calculated from SAIL’s annual report
contain overhead and SG&A labor.
TATA'’s annual report also explicitly
states that overhead items ‘“‘stores
consumed,” “‘repairs to buildings,”
“repairs to machinery,” and “relining
expenses” exclude amounts charged to
wages and salaries. There is no
indication that the other overhead

categories, “‘rents,” “‘royalty,”
“insurance charges,” “‘joint plant
committee funds,” ‘““‘conversion

charges,” and “depreciation” include
overhead labor. TATA’s material
handling charges appear to be included
with freight charges in the category
“freight and handling charges” which
we allocated to COM as they are part of
TATA'’s cost. We have no way of
determining how much of this figure
should be allocated to handling charges,
and thus, to overhead. Therefore, we are
including the entire amount in COM.
With regards to SG&A labor, the annual
report indicates that managerial
remuneration is included in the SG&A
category ‘‘other expenses.” Therefore, it
appears that the surrogate overhead and
SG&A values calculated from TATA’s
annual report contain SG&A labor,
however, it is inconclusive whether or
not it contains overhead labor.

As stated above, the Department’s
surrogate SG&A and overhead values are
based on a simple average of the values
calculated from the annual reports of
TATA and SAIL. Therefore, since both
the annual reports clearly contain SG&A
labor, it is not necessary for the
Department to make an adjustment to
our SG&A surrogate value to account for
SG&A labor.

As mentioned above, the overhead
surrogate value calculated from SAIL’s
annual report does contain overhead
labor, however it is inconclusive
whether the overhead surrogate value
calculated from TATA'’s annual report
contains overhead labor. Therefore, our
simple average of the two contains some
overhead labor but it is not clear
whether it contains sufficient overhead
labor. To ensure that no double
counting occurs, the Department is
faced with the options of (1) excluding
from its calculation of overhead all SAIL
and TATA income statement line items
that might include overhead labor and
making a similar overhead adjustment
as in the preliminary determination (in
the preliminary determination, the
Department adjusted the overhead
surrogate value using ratios developed
from respondents reported overhead

and direct workers), or (2) leaving the
overhead surrogate as calculated and
not making the overhead labor
adjustment. The Department considers
it more reasonable to leave the overhead
surrogate as calculated. The Department
fears that excluding all categories that
might include overhead labor would
unfairly exclude many costs that should
be included in our overhead surrogate.
Therefore, given the Department’s new
surrogate values for SG&A and
overhead, we did not make any
adjustments for overhead or SG&A labor
in the final determination.

Comment 8: Overhead Energy
Adjustment

Respondents argue that the
Department’s overhead energy
adjustment was unnecessary and
improper in the context of this
investigation, because (1) virtually all
energy used by the Chinese respondents
is already included in the Department’s
normal value calculation, and (2) the
calculation used by the Department
bears no relationship to any reasonable
“overhead energy’’ costs incurred in the
production of subject merchandise.
Respondents state that the only energy
inputs treated as overhead by the
Department were water, compressed or
forced air, and steam. Respondents
claim that each of the overhead energy
items is relatively inexpensive so the
overall cost of “overhead energy” is
negligible. They argue no adjustment is
necessary in the final determination.

Respondents argue that the
adjustment used by the Department in
the preliminary determination was
arbitrary and improper. They claim the
costs calculated using this methodology
bear no relationship to any reasonable
cost of overhead energy. They contend
that the purpose of the overhead energy
adjustment made in the preliminary
determination was to include a portion
of overhead that was apparently missing
from our selected surrogate. The Reserve
Bank of India Bulletin overhead data
does not contain any items that would
lead the Department to believe that
overhead energy was accounted for.
They claim there is no reasonable basis
to believe the adjustment used by the
Department would provide a reasonable
estimate of the costs of providing water,
steam, and compressed air to the steel
production facilities of the Chinese
respondents and therefore should not be
used in the final determination.

Petitioners argue that, had the
Department not made some kind of
adjustment for the omission of power
and fuel from the overhead calculation,
it would have improperly ignored
respondents’ overhead energy costs.
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Petitioners argue there is no support on
the record for respondents’ belated
claim that these costs are “‘negligible”,
because they have not been reported.
Petitioners state that the point of the
adjustment is to develop a reasonable
estimate of the overhead energy costs of
producers of plate in the surrogate
country. Petitioners do agree that the
methodology used by the Department is
arbitrary, but the solution proposed by
respondents (i.e., ignoring the issue
altogether) is not adequate. Instead,
petitioners claim if the Department
continues to use data from the Reserve
Bank of India Bulletin for overhead, the
energy adjustment should be
accomplished by other means. Because
the record data from Indian sources
does not allow the Department to
precisely distinguish overhead energy
from direct energy inputs used in the
steel industry, petitioners argue the
Department should develop a ratio from
the cost accounting data provided by
Geneva Steel in the petition. Consistent
with the usual cost accounting practices
of the steel industry, petitioners argue
the petition separately sets forth direct
energy inputs and overhead energy
consumption. From this information,
petitioners suggest the Department can
determine the ratio of Geneva’s
overhead energy costs to direct energy
costs. Petitioners argue that the
surrogate value for overhead should be
increased by an amount equal to the
above ratio times the individual
respondent’s total surrogate costs for
direct inputs of fuels, utilities, and
gases.

Petitioners point out that, like the
adjustment to overhead for additional
labor, the overhead energy adjustment is
largely a function of the Department’s
choice of the source for the overhead
surrogate value. Petitioners argue that
regardless of the Department’s choice of
overhead surrogate value in the final
determination, it should carefully
examine whether overhead energy is
included; if it is not, the Department
should make an overhead energy
adjustment similar to the one just
described.

Department’s Position: We agree with
petitioners that this issue is tied to the
Department’s choice of the source for
the overhead surrogate value. As
discussed above, we have chosen a
simple average of the annual reports of
SAIL and TATA as the source for the
overhead surrogate value. We then
examined whether overhead energy was
included in the overhead values
reported in those reports. Using a
methodology similar to that used in the
preliminary determination, we excluded
the categories “power and fuel,” “fuel

oil consumed,” and “purchase of
power” from our value for overhead
since we are valuing these items as
direct inputs. For SAIL, we included in
our overhead calculation the item
“water charges” since the Department
normally treats water as an overhead
expense. In addition, we consider it
likely that additional overhead energy is
included in the overhead item ‘“‘stores
and spares.” We allocated the item
‘‘stores and spares’ to overhead. For
TATA, there is no item that is entirely
comprised of overhead energy.
However, we consider it likely that
some overhead energy is included in the
overhead item ‘“‘stores and spares.”

As with our calculation of overhead
labor described in Comment 7, the
simple average of SAIL’s and TATA’s
calculated overhead values contains
some overhead energy but it is not clear
whether it contains sufficient overhead
energy. To ensure that no double
counting occurs, the Department is
faced with the options of (1) excluding
from its calculation of overhead all SAIL
and TATA income statement line items
that might contain overhead energy and
making an appropriate overhead energy
adjustment, or (2) leaving the surrogate
overhead value as calculated and not
making an adjustment for overhead
energy. The Department considers it
more reasonable to leave the overhead
surrogate as calculated. As with labor,
the Department fears that excluding all
categories that might include overhead
energy would unfairly exclude many
costs that should be included in our
overhead surrogate. Therefore, given the
Department’s new surrogate value for
overhead, we did not make any
adjustment for overhead energy in the
final determination.

Comment 9: Credit for By-Products

Respondents argue the Department
must credit respondents’ cost of
manufacture for by-products before
applying the factory overhead rate in the
final determination. They argue that in
the preliminary determination, the
Department treated costs and credits
asymmetrically by deducting by-
products from the cost of manufacture
after applying the factory overhead rate
and without including factory overhead
in its calculations of by-product credits.

Department’s Position: We agree with
respondents. In calculating the cost of
manufacture, the Department uses a net
material amount that we derive by
deducting the by-products from gross
materials. Therefore, we credit by-
products before we calculate the cost of
manufacture and overhead.

Comment 10: Treatment of Gases

Respondents argue that the
Department should treat industrial gases
as overhead for the final results.
Respondents argue that, in deciding
whether to treat industrial gases as
overhead or direct material inputs, the
fundamental issue is how such
materials are treated by Indian steel
producers. Respondents state that if the
standard practice for Indian firms is to
treat industrial gases as overhead, then
those values must already be included
in the surrogate value for factory
overhead that the Department is using.
Respondents claim that, if this is the
case, including industrial gases as a
direct input as well as in overhead
would result in double-counting.

Respondents argue that a review of
the financial information of Indian steel
producers on the record reveals that the
standard practice for Indian steel
companies is to include industrial gases
as part of factory overhead. Respondents
claim that none of the annual reports of
Indian steel companies provided in this
investigation treated industrial gases as
either a material input or an energy
source. Thus, respondents argue,
including the cost of those gases as a
direct input in the final calculations
would double-count those costs.

Petitioners argue that industrial gases
used in iron and steel making should be
treated as direct energy inputs, and not
as overhead. Petitioners state that unless
a gas is used specifically for overhead
energy (e.g., to heat a facility) it should
not be characterized as overhead.
Petitioners argue that gases such as
oxygen are important inputs in the steel
making process, serving both as refining
agents and as an energy source.
Petitioners argue that valuing these
gases as direct inputs would not result
in double-counting as respondents
claim. Petitioners state that worksheets
provided by the Department in its
Factor Valuation Memorandum show
that these energy inputs are not
included in factory overhead
(Commerce specifically excluded
“power and fuel” expenses before it
calculated the overhead rate for the
preliminary determination).
Accordingly, petitioners argue there is
no double counting.

Petitioners argue that the respondents’
contention that the standard practice for
Indian steel companies is to include
these energy inputs as part of factory
overhead is incorrect. Petitioners claim
that respondents’ statement that “‘none
of the annual reports * * * treated
industrial gases as either a material
input or an energy source” is incorrect.
Petitioners argue that the listing for
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“Others” in the power and fuel cost of
SAIL most likely includes industrial
gases. Petitioners argue that neither
SAIL’s annual report nor TATA’s
provides any information which
supports respondents’ contention that
industrial gas inputs should be included
in factory overhead.

Petitioners state that Indian
accounting practices actually require
that energy inputs be treated as direct
inputs. They argue that in Brake Drums
and Rotors, the Department found that,
under Indian GAAP, inputs may be
treated as factory overhead only if they
are not consumed in the production
process. See 62 FR at 9160, 9169 (citing
the Compendium of Statements and
Standards published by the Institute of
Chartered Accountants of India).
Petitioners argue that in this case there
can be no dispute that these energy
inputs are consumed in the production
process. Accordingly, petitioners argue
that respondents’ arguments regarding
the inclusion of energy inputs in factory
overhead should be rejected.

Department’s Position: We agree with
petitioners. There is no indication in the
annual reports of SAIL and TATA that
they treat industrial gases as overhead
energy costs. We have therefore valued
these gases as direct inputs and
excluded the line items ““power and
fuel,” “fuel oil consumed,” and
“purchase of power’ from our overhead
calculations to ensure that no double
counting of these costs occurs.

Comment 11: Valuation of Self-
Produced Inputs

Respondents argue the Department’s
primary goal and responsibility in
selecting surrogate values in
investigations involving producers in a
non-market economy (NME) is to
determine—as accurately, fairly, and
predictably as possible—the costs that
would have been incurred in producing
the subject merchandise if the costs of
such production had been determined
by market forces. See Oscillating Fans,
56 FR at 55271, 55275, cited with
approval in Lasko, 43 F.3d at 1442. To
do so, the Department requires
respondents to report the actual inputs
they use in the production of the subject
merchandise, and then values those
inputs at the price for those inputs in a
comparable market economy. In this
case, the Department is calculating a
normal value for steel plate based on the
actual inputs used by the Chinese
producers to manufacture steel plate
and the values for those inputs
primarily in India.

Respondents claim that the same
rationale that leads the Department to
calculate normal value for steel plate

based on the actual factors of
production also requires that it use a
similar methodology for self-produced
inputs (such as oxygen, nitrogen, argon
and similar gases) ** at least when the
necessary information is available on
the record. In this case, respondents
argue the Department does have verified
information on the actual inputs used to
produce the oxygen, nitrogen, argon and
similar gases that are used in steel plate
production by Anshan, Baoshan,
Shanghai Pudong and WISCO.
Respondents argue the Department
should therefore calculate the value for
those gases based on the actual inputs.

Respondents state that in the
preliminary determination, the
Department ignored the actual inputs
used to make these gases, and instead
valued these gases based on price
guotations for such gases in India.
Respondents claim such an approach
would be appropriate only if the
Department were to assume that it is
more accurate to use the prices in India
for those gases than to build up the
values for those gases from the actual
inputs used to produce them.
Respondents claim that assumption is
flatly inconsistent with the entire
methodology used in non-market-
economy cases, and cannot be correct.
Respondents argue that, if previous
assumption were correct, then it would
follow that Commerce should value
steel plate based on price quotations
from Indian suppliers rather than to
build up a normal value based on the
actual factors of production used in
manufacturing steel plate.

Petitioners argue that the values
assigned to industrial gases used by
respondents should be based on Indian
surrogate values and not respondents’
factors of production for these gases.
Petitioners claim that the respondents’
factors of production cannot be used by
the Department because they are
inherently unreliable. Petitioners argue
that it is only where the Department can
determine that a non-market economy
producer’s input prices are reliable that
accuracy, fairness and predictability are
enhanced by using those input prices.
See Oscillating Fans, 56 FR at 55271
and 55274-75.

Petitioners claim that respondents
used the Department’s August 18, 1997
request for spreadsheets used in
calculating the factors of production as
a chance to cure existing deficits in the
record regarding respondents’ industrial
gas production by submitting complete
factor of production data for “certain”
gases. Petitioners claim it would be
unfair for the Department to use this
mostly unverified data to calculate
factors of production for industrial gases

because petitioners have not been
afforded the opportunity to comment on
these data and the Department did not
have ample opportunity to consider
whether to verify the data pertaining to
industrial gases.

Petitioners argue that respondents did
not, as they contend, submit complete
factor information for the industrial
gases used in the steelmaking processes
in their questionnaires or supplemental
questionnaires. Petitioners claim that
the cites to questionnaire and
supplemental questionnaire responses
did not adequately identify the data
necessary to sustain respondents’
contention that they produce all of the
industrial gases they use. Petitioners
also argue that the Department’s
findings at verification regarding gas
usage and production by respondents
further calls into question the reliability
of respondents’ industrial gas
production factor information. In
addition, petitioners argue that
respondents have not put any
information on the record regarding the
ownership of their gas plants. For these
reasons, petitioners argue that the
respondents’ factors of production for
these gases are unreliable and should
not be used for the final determination.

Department’s Position: We agree that,
for some respondents, the value of the
subject merchandise in this case is more
accurately measured if the self-
produced gases are valued based on the
actual inputs used to make these gases.

In NME cases, the Department selects
the surrogate values that reflect best the
costs that would have been incurred in
producing the subject merchandise if
the costs of such production had been
determined by market forces. It is the
Department’s practice to collect data on
all direct inputs actually used to
produce the subject merchandise,
including any indirect inputs used in
the in-house production of any direct
input.

To accurately value all direct and
indirect inputs, the Department requires
sufficient time to analyze usage rates
and select appropriate surrogate values.
It is also important that interested
parties have the opportunity to
comment on the reported usage rate and
surrogate value proposed by the
Department. For these reasons, it is
important that the Department receives
the respondents in a timely manner. In
the instant case, although WISCO
claimed that the inputs for the
production of this gas were reported in
its April 14, 1997 submission, the actual
information was not submitted until
seven days before the verification. The
later submission was untimely because
the Department had specifically
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requested that information and provided
a deadline which was more than two
months earlier. The fact that this
information was verified does not
commit the Department to consider it
timely in its final determination.

Similarly, Baoshan’s April 14, 1997
supplemental response claimed to have
reported the inputs used in self-
producing a certain gas, but the actual
data were absent from the specified
appendix. Baoshan claims that data on
this gas and its material inputs can be
found in a different appendix and this
information was verified. However, that
appendix responds to the Department’s
question on energy consumption and
contained a Baoshan Energy Department
report for only the month of July.
Furthermore, no labor factors involved
in the self-production of oxygen are
included on the worksheet. The Energy
Department report was later verified for
the integrity of the reported energy
consumption rather than for production
of this gas. Not until Baoshan’s August
21, 1997 submission, which reached the
Department after verification, did
Baoshan provide, in a usable format, the
complete factors for the gas it self-
produces.

The Department is rejecting WISCO
and Baoshan’s production data for their
self-produced gases due to untimeliness
and lack of consistency. For WISCO and
Baoshan, therefore, we are continuing to
use the Indian surrogate values that
were used for the preliminary
determination for their self-produced
gases.

Anshan reported gases which were
self-produced and their production
inputs. Shanghai Pudong reported three
factors as being as self-produced and
provided their inputs. For these two
respondents, the Department used their
reported production inputs for valuing
the factors for producing the subject
merchandise.

We disagree with the petitioner’s
claim that the verification of the self-
produced gases showed them to be
unreliable for Anshan and Shanghai
Pudong. These data were submitted on
the record in a timely fashion and were
verified. The verification report contains
no mention of discrepancies in these
data.

Comment 12: Domestic Inland Freight
Expenses

Liaoning and Wuyang maintain that if
the Department uses Indian Monthly
Statistics to derive surrogate values for
raw material inputs, it should not add
to these costs an extra amount for
domestic inland freight expenses.
Respondent argues that in Sigma
Corporation v. the United States, 117

F.3d 1401 (Fed. Cir. July 7, 1997)
(““‘Sigma’’), the U.S. Court of Appeals for
the Federal Circuit (““CAFC”) ruled that
to do so would overstate the value of the
freight component of normal value. In
making its decision, they argue, the
Court determined that the Department’s
methodology of adding a constructive
freight charge on top of the import
prices double counted a substantial
component of the total freight expense.
These respondents conclude that the
Court’s holding in Sigma is applicable
to this case, and if the Department uses
Indian Monthly Statistics to derive
surrogate values for raw material inputs,
it should not add a constructive freight
charge on top of these prices for the
shipment of such raw materials from
Chinese suppliers to the respondents in
this investigation.

Petitioners argue that, in Sigma, the
CAFC did not preclude the Department
from making an adjustment to account
for domestic freight. Petitioners argue
that, to the contrary, the Court expressly
determined that the Department must
devise an appropriate methodology to
account for the freight component
without double counting. Petitioners
add that it is obvious that, depending on
distances and modes of transportation,
the domestic freight expense to
transport an input from a supplier in
China to the producer of the subject
merchandise can be considerably greater
than the freight included in the Indian
Monthly Statistics. Petitioners maintains
that, as the Sigma Court recognized, the
Department had a statutory duty to
select a methodology that produces
“reasonably accurately estimates of the
true value of the factors of production.”
Petitioners conclude that this includes a
proper accounting of the domestic
inland freight and that, accordingly, the
Department should devise an
appropriate methodology to account for
the freight charges from the Chinese
suppliers of the input to Wuyang’s
factory without double counting.

Department’s Position: We agree with
petitioners and, in part, with
respondents. The CAFC’s decision in
Sigma requires that we revise our
calculation of source-to-factory
surrogate freight for those material
inputs that are valued on CIF import
values in the surrogate country. The
Sigma decision states that the
Department should not use a
methodology that assumes import prices
do not have freight included and thus
values the freight cost based on the full
distance from domestic supplier to
producer in all cases. Accordingly, as in
the Notice of Final Determination of
Sales at Less Than Fair Value: Collated
Roofing Nails from the People’s

Republic of China, 62 FR at 51410
(October 1, 1997) (“Nails”), we have
added to CIF surrogate values from
India a surrogate freight cost using the
shorter of the reported distances from
either the closest PRC port of export to
the factory, or from the domestic
supplier to the factory. Where the same
input is sourced by the same producer
from more than one source, we used the
shorter of the reported distances for
each supplier.

Comment 13: Regression Based Analysis

Some respondents argue that the
Department should use its regression-
based analysis to value labor.
Respondents argue that the
Department’s current policy, as stated in
its revised regulations, is to use a
regression-based wage rate, in order to
achieve a fairer, more accurate, and
more predictable result. Respondents
state that as the Department explained
in the commentary accompanying its
revised regulations: “‘[B]y combining
data from more than one country, the
regression-based approach will yield a
more accurate result. It also is fairer,
because the valuation of labor will not
vary depending on which country the
Department selects as the economically
comparable surrogate economy. Finally,
the results of the regression analysis are
available to all parties, thus making the
labor value in all NME cases entirely
predictable.” See Antidumping Duties,
Countervailing Duties, 62 FR 27296,
27367 (May 19, 1997) (final rule).

Respondents argue that the
Department has stated that these revised
regulations “‘serve as a restatement of
the Department’s interpretation of the
requirements of the [Tariff] Act as
amended by the URAA,” even in cases
which are not directly governed by the
new regulations. See 19 CFR §351.701.
Thus, respondents argue the new wage
rate methodology set forth in the revised
regulations (and in the Department’s
June 2, 1997, Policy Memorandum)
should be applied in this case.

Petitioners argue the Department
should reject the suggestion that labor
inputs should be valued using the new
regression-based methodology described
in the Final Rule. Petitioners claim that:
(1) unless the regression model is
limited to data from surrogate countries
that are at a level of economic
development similar to China’s, the new
labor valuation methodology set forth in
19 CFR §351.701(c)(3) is contrary to
section 773(c)(4) of the Act, 19 U.S.C.
1677b(c)(4), (2) it fails to account
adequately for labor costs other than
wages, (3) by its own terms, the new
regulation does not apply to this
investigation, (4) it has not been the
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Department’s practice to use the
regression methodology in NME cases
initiated prior to the effective date of the
new regulations; and (5) the new
regression model has not yet been
published in accordance with the
requirements of the Administrative
Procedure Act.

Petitioners also urge the Department
not to use the labor cost methodology
used in the preliminary determination.
Petitioners state that, in the preliminary
determination, the Department applied
a single labor rate for the three levels of
labor (skilled, unskilled and indirect)
that all respondents used in calculating
their labor factors. They state that in this
case, the Department used data from the
Ministry of Labour, Government of India
Annual Report 1994-95 which contains
1990-91 data for the average labor cost
in rupees per man-day worked for the
“Basic Metals and Alloys Industries.”
Petitioners argue that the labor data
found in the Report and used by the
Department in its preliminary
determination are aberrational. First,
they note that these data are
approximately six years old. Second,
they point out that the Report does not
provide any information as to which
industry sectors or companies are
included in the category ‘““Basic Metal
and Alloys Industries.” Third, they
argue that the methodology used by
companies or industry associations to
obtain the data submitted to the
Ministry of Labour and compiled for its
Report is unknown. As a result of the
above, petitioners argue that it is not
clear whether the labor rate provided in
the Report closely reflects the average
labor rate paid by a large integrated steel
producer in India.

Instead of the regression-based model
described in its new regulations or the
approach used in the preliminary
determination, petitioners argue that the
Department should instead use a labor
surrogate value methodology based on
data provided in TATA and SAIL’s
1995-1996 Annual Reports to calculate
a surrogate labor value. Petitioners
claim that a labor factor value based on
the actual wages paid to the employees
of a large integrated steel producer in
the surrogate country is a more accurate
means of calculating the labor value
than either of the two approaches
previously described. Furthermore,
petitioners argue that use of a labor
value calculated from SAIL and TATA
financial information would be
consistent with the use of COM, SG&A
and profit values derived from annual
reports of these companies.

Liaoning and Wuyang argue that, as a
surrogate value for labor, Commerce
should use the average labor cost per

man-day worked for the Basic Metal and
Alloys Industries as reported in the
Ministry of Labour Government of India
Annual Report 1994-95, which
Commerce used in the preliminary
determination. They claim Commerce
should not calculate the surrogate labor
value using data contained in the
financial statements of Indian producers
of steel as recommended by petitioners
because such a methodology is both
unreasonable and unreliable.

First, they argue that the salary and
wage data listed in the Indian financial
statements include high remuneration
for company management personnel
and other salaried workers, rather than
being specific to line production
workers, which is the group for which
a surrogate labor valuation is sought.
They claim the calculation of any
surrogate labor rate based on such
figures therefore would grossly inflate
the Indian labor rate for production
workers in the steel industry.

Second, they argue that any
relationship between the annual
expenditure of a company for wages,
salaries, etc. and the absolute number of
employees of any given day during the
year is entirely speculative. They state
that the Indian steel producer financial
statements on the record provide
information regarding yearly employee
remuneration and benefit amounts, but
none of the financial statements
provides specific information regarding
(1) the number of labor hours worked at
each company during the year, (2) the
number of different employees paid
during the year, (3) whether such
employees worked overtime, and (4)
whether such employees were paid an
additional amount for overtime worked.

Finally, they argue that the record
evidence provides no support
whatsoever for petitioners’ assertion
that the employee remuneration paid by
SAIL in 1995-96 corresponds only to
the 187,504 persons reported as
employees on March 31, 1996. They
state that the data provided by
petitioners vis-a-vis TATA are even
more tenuous, since there is no support
for their assumption that the total
number of employees reported in the
1997 Iron and Steel Works of the World
publication is accurate or even related
to TATA’s 1995-96 fiscal year. These
questions, they argue, render unusable
petitioners’ suppositions as to the
number of workers employed by each
company, and the possible number of
hours worked each day by company
employees.

In comparison, Liaoning and Wuyang
argue that the Report used by Commerce
in the preliminary determination
includes figures that are representative

of the entire Indian steel industry,
including both large companies and
small, and provides labor cost data
specific to production line workers. In
addition, they state that, as noted in the
Commerce Department’s factor
valuation memoranda, the labor rate
provided in the Report is inclusive of
wages and salaries, all types of bonuses,
money value of benefits in kind, old age
benefits, maternity benefits, social
security charges, family pension,
retirement benefits, and other group
benefits. They argue that unlike the
unsubstantiated figures calculated by
petitioners, the Ministry of Labour
values are not distorted by conjecture
regarding such factors as the number of
employees, man days worked, the
inclusion of overtime hours. Therefore,
they claim Commerce should continue
to value labor in the final determination
using the average labor cost per man-
day worked for the Basic Metal and
Alloys Industries from the Report,
which Commerce did in the preliminary
determination.

Department’s Position: We agree with
Liaoning and Wuyang. Because the
regulations applicable to this
investigation do not dictate a particular
approach to selecting surrogate value for
labor, the Department has the discretion
in choosing a method of valuing labor.
However, it has not been our practice to
use the regression-based labor rate
developed in the new regulations
initiated prior to issuing these new
regulations. Because we have not
elected to use the regression analysis
approach, we need not address all of the
arguments concerning this
methodology. We also disagree with
petitioners’ proposal to use the financial
statements of SAIL and TATA. These
statements include high wages for
company management personnel and
other salaried workers, and thus are not
specific to direct and other production
labor. Also, the financial statements
only report aggregate labor costs and do
not provide information regarding the
number of labor hours and thus we
could not determine a labor rate for
these companies.

Comment 14: Labor Factors

Anshan, Baoshan, Shanghai Pudong
and WISCO state that, throughout this
investigation, petitioners have
contended that the data on labor usage
submitted by the Chinese respondents
must be compared to information in
PaineWebber’s World Steel Dynamics.
Respondents state that petitioners claim
that any differences between
information reported by the respondents
and the information contained in World
Steel Dynamics is to be treated as



Federal Register / Vol. 62, No. 224 / Thursday, November 20, 1997 / Notices

61979

evidence that the Chinese respondents
are reporting their information
inaccurately is without merit. Anshan,
Baoshan, Shanghai Pudong and WISCO
state that the labor hours reported are
the result of a detailed analysis of the
companies’ labor forces, based on the
Department’s reporting requirements.
Anshan, Baoshan, Shanghai Pudong and
WISCO argue the source documents and
methodology used to derive these
figures were examined in detail by the
Department during verification, and no
significant discrepancies were found.
Therefore, they argue, these data have
been shown to be reliable.

By contrast, respondents argue, the
source of the information in World Steel
Dynamics is unknown, the methodology
used by World Steel Dynamics to derive
that information is not explained, and
the figures reported in World Steel
Dynamics have not been verified.
Respondents claim that, in these
circumstances, the labor usage figures
reported in World Steel Dynamics have
no probative value at all. Respondents
argue that data from this service
certainly do not provide a reasonable
basis for disregarding the verified
information reported by respondents.

Department’s Position: We agree with
respondents. We verified all of the
respondents’ reported labor factors and
we noted no major discrepancies. In
light of these facts, we have no reason
to believe that the labor factors they
provided in their questionnaire have
been misreported.

Comment 15: Valuation of Limestone,
Dolomite and Quicklime

Anshan, Baoshan, Shanghai Pudong
and WISCO argue that, in the final
determination, the Department should
value limestone and dolomite based on
domestic Indian prices, rather than on
Indian Monthly Statistics. Respondents
argue that domestic Indian prices for
limestone and dolomite are preferable
because (1) it is Department policy to
use domestic, tax-exclusive prices
where possible; (2) due to the low
market value of limestone, limestone is
ordinarily obtained domestically; and
(3) import values used for limestone and
dolomite are aberrational when
compared to the domestic prices
submitted for these values. Respondents
claim that the Department incorrectly
used, as the surrogate value for
dolomite, price information for
*““calcined” dolomite, although the
dolomite inputs used by respondents
are “‘uncalcined.” Furthermore, the
value for quicklime, respondents
contend, should be the same as the
value for limestone because the two
products are comparable. They contend

that petitioners’ argument (see below) is
internally inconsistent and should
therefore be disregarded.

Liaoning and Wuyang argue that the
Department should base the surrogate
values for these raw material inputs on
data contained in the financial
statements of Indian producers. See
Brake Drums and Rotors, 62 FR at 91631
(Feb. 28, 1997). They state that,
following its normal practice,
Commerce should derive tax-exclusive
surrogate values by deducting from the
raw material costs all excise taxes,
central sales taxes, and state sales taxes.
See Public Version of the Factor
Valuation Memorandum from Brake
Drums and Rotors, at 2 (Feb. 21, 1997)
(Commerce ‘“‘adjusted the domestic
average value to exclude the excise and
sales tax’” and “‘accepted the four-
percent sales tax as a conservative
estimate of Indian state sales tax and
have deducted amounts for sales taxes”
at that rate). They argue a simple
average tax-exclusive surrogate value
should be calculated for materials for
which data exists from more than one
company.

In their case brief, petitioners
maintain that the import values used in
the preliminary determination are
accurate surrogate values for limestone
and dolomite sourced domestically by
some of the respondents, because
certain other Chinese steel producers
imported limestone and dolomite for
use in the production process.
Petitioners agree with respondents that
it is the responsibility of the Department
to find surrogate values which
reasonably reflect the economic
conditions faced by Chinese producers
of cut-to-length carbon steel plate. See
Oscillating Fans, 56 FR at 55271, 55275.
Therefore, petitioners contend that it is
reasonable for the Department to use
surrogate import raw material input
sources when Chinese producers also
import the same.

However, in their rebuttal brief,
petitioners urge the Department to use
adverse facts available in valuing
limestone, claiming that respondents
failed to provide complete and truthful
answers to the Department’s
guestionnaires with regard to the source
of supply for these inputs. Should the
Department agree to apply adverse facts
available, petitioners suggest that it rely
on the data of an Indian producer of
subject merchandise, SAIL, because this
data constitutes both the highest value
on the record, as well as the most
reliable and appropriate surrogate value
under the Department’s precedent.

Petitioners urge the Department to
value dolomite with the same value that
it assigned to limestone. Petitioners

argue that respondents’ claim that the
proper surrogate value for dolomite is
for ““uncalcined” dolomite is without
merit, because there is no evidence
provided by the respondents or
otherwise that their dolomite inputs are
uncalcined. In addition, petitioners
refute respondents’ claim that dolomite
and limestone should be valued as
“crushed stones” (Respondents PAI
Memorandum, August 5, 1997).
According to petitioners, evidence on
the record shows that crushed stones are
not pure enough for use in metallurgy.

For quicklime, petitioners argue that
the Department should separately value
limestone and quicklime, as was done
in the preliminary investigation .
However, they maintain that should the
Department decide to value the two
products with the same surrogate value,
the Department should use SAIL’s value
for limestone and quicklime.

Department’s Position: We agree with
the petitioners in part. The surrogate
value for limestone in the preliminary
determination was based on the Indian
import price. We find that this value is
the most representative of the prices for
limestone during the POI because the
domestic prices submitted by
respondents appear to be significantly
lower than both the Monthly Statistics
and data from Indian steel producers
that was submitted by petitioners. In
addition, because we are unfamiliar
with India 1995: A Reference Annual,
we hesitate to give it greater weight as
a source for limestone value than we
give to the Monthly Statistics, which we
have frequently used for valuation
purposes and have no reason to believe
is not reliable with respect to this input.
We also agree with petitioners that some
companies import limestone and that
this provides support for the use of
appropriate import data to value
limestone. For the final determination,
we are relying on the same surrogate
value used in the preliminary
determination. We reject petitioners’
argument that we should apply adverse
facts available for limestone based on
what petitioners believe to be
uncooperative behavior on the part of
one company, because there is no
evidence on the record to support their
assertion that one company did not act
to the best of its ability to provide
certain information concerning
limestone to the Department.

We agree with respondents that
limestone and quicklime are comparable
products, based on our review of the
Monthly Statistics. However, we have
decided that the difference between
them is too significant to value
quicklime based on the surrogate for
limestone. We therefore agree with
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petitioners that we should value the two
products based on their individual
values as reported in Monthly Statistics.

With respect to dolomite, we agree
that limestone and dolomite, though
separate products, are of comparable
value. We have determined that the
Monthly Statistics upon which we relied
in the preliminary determination are
obviously aberrational because the value
from the source which we used in the
preliminary determination (a value for
“calcinated” dolomite) is approximately
ten times the value of limestone. In
contrast, based on our examination of
Indian steel producers’ data, we find
that the value of the dolomite they use
(which is not identified as either
*“calcinated” or nor “‘calcinated”) is
generally significantly lower than that of
the limestone they use. Therefore, for
the final determination, we determined
that the value for “‘agglomerated”
dolomite in the Indian Monthly
Statistics is comparable to that for
limestone in the same source. Therefore,
we are using the Monthly Statistics
value for ““‘agglomerated’” dolomite to
value dolomite in the final
determination.

Comment 16: Basket Categories—Coal
and Iron Ore

Anshan, Baoshan, Shanghai Pudong
and WISCO contend that the
Department’s decision to use a single
surrogate value for all coal and iron ore
inputs in the preliminary determination
was faulty and suggest that the
Department instead assign different
values for each kind of coal and iron ore
input used in the production process.

For coal, they argue that the
Department’s practice has traditionally
been to base its surrogate values on the
prices in the surrogate country for
materials which most closely reflect the
specific grade and chemical
composition of the type of input used by
the NME producer. See Certain Helical
Spring Lock Washers from the People’s
Republic of China, 61 FR 41994, 41996~
97 (August 13, 1996) (*‘Helical Spring
Lock Washers), and Heavy Forged
Hand Tools from the People’s Republic
of China, 62 FR 11813, 11815 (March
13, 1997). Therefore, they contend that
the Department should separately value
the different kinds of coal used in the
production process. Respondents also
contend that coal should be valued and
based on Indian, not Indonesian, values.

For iron ore, Anshan, Baoshan,
Shanghai Pudong and WISCO assert that
the Department should value different
forms of this input based on the market
prices paid for such ores. These market
economy purchase prices and
guantities, they maintain, were verified

by the Department. Similarly, they urge
the Department to calculate freight rates
for the delivery of iron ore purchased
from market economy suppliers using
the actual rates paid by the Chinese
respondents for such shipments during
the POI. For domestically purchased
iron ore, Anshan, Baoshan, Shanghai
Pudong and WISCO suggest that the
Department value all iron ore using one
Indian domestic price from India 1995:
A Reference Manual. They also
maintain that, in valuing freight for
domestic iron ore purchases, the
Department should average the
distances from each company’s iron ore
suppliers and apply surrogate freight
rates to this average distance.

Petitioners maintain that it was
appropriate to assign a single surrogate
value for all coal used, because
respondents reported various kinds of
coal in a confusing manner. In addition,
they assert that the value used in the
preliminary determination is accurate
and reasonable. Petitioners contend,
however, that should the Department
decide to value different kinds of coal
separately, it should rely on surrogate
values obtained from annual reports of
certain Indian producers of subject
merchandise.

With respect to iron ore, petitioners
assert that domestically purchased iron
ore could not be significantly cheaper
than other forms purchased from market
economy suppliers due to the fact that
the imported iron ore is in the form of
concentrate, which requires further
processing before it can be used. As a
result, they urge the Department to
maintain the methodology it used in the
preliminary determination.

Department’s Position: COAL: We
agree with respondents that the
Department should value coal based on
the surrogate country values for types of
coal which most closely reflect the
specific grades and chemical
composition of coal types used by the
Chinese producers. We have valued
coking coal and other coal separately,
relying on Indian Monthly Statistics to
formulate appropriate surrogate values.
We did not value thermal coal
separately because the information
submitted by respondents comes from
countries not normally used as
surrogates and we were unable to
independently find values for this type
of coal. For all coal other than coking
coal, we based our surrogate value on
the classifications “‘other,” “anthracite”
and ‘‘steam coal,” which we averaged.
We used Indian Monthly Statistics
because we determined that the data
were more appropriate and more
specific than the data from the Indian
steel producers.

Iron Ore: With respect to iron ore, we
note that it has been the Department’s
position in the past that when a
significant portion of an input used by
a given producer is purchased from
market economy suppliers, the
Department relies entirely on the market
economy purchase prices in valuing that
input for that producer. Our
methodology in the preliminary
determination was to aggregate all iron
ore whether sourced domestically or
from market economy suppliers into a
single basket which we valued at
international prices from market
economy suppliers. However, for the
final determination, we have, to the
extent possible, treated different types
of iron ore as separate factors of
production (i.e., we have valued
different types of iron ore as separate
inputs). When a producer has purchased
any type of iron ore from one or more
market economy suppliers, we have
relied to the fullest extent possible on
the market economy purchase prices
which were verified by the Department.
When a given producer sourced a
particular type of iron ore only locally,
or imported only an insignificant
percentage of that type of iron ore, we
valued that type of iron ore for that
producer based on Indian Monthly
Statistics.

Freight For Coal and Iron Ore: Where
we relied on the market economy
purchase prices to value the input, we
also relied, for freight cost from the
market economy suppliers to the
Chinese port, on the market economy
freight rates which the Department
verified. For Chinese inland freight on
market economy purchased imports and
for domestically sourced inputs, we
relied on the Chinese domestic freight
factors, valued using Indian surrogate
data. We have not based domestic
freight costs on an average of the
distance between all suppliers and the
relevant producers because a supplier-
by-supplier calculation provides a more
accurate estimate of the costs of a
producer that sources different amounts
of an input from multiple suppliers in
different locations. See Comment 12
regarding the Department’s current
freight methodology.

Comment 17: Valuation of Steel Scrap
and Pig Iron

Anshan, Baoshan, Shanghai Pudong,
and WISCO argue that the Department
should value steel scrap and pig iron
based on domestic price information
from India from the Economic Times
because the prices reported in the
Economic Times represents prevailing
prices in the Indian market which are
preferable to import prices in the
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Department’s hierarchy of surrogate
value sources, and the prices reported in
the Economic Times are
contemporaneous with the POI.

Liaoning and Wuyang argue that the
Department should base the surrogate
values for steel scrap and pig iron
inputs on data contained in the
financial statements of Indian
producers, citing Brake Drums and
Rotors, 62 FR at 9163. They state that,
following its normal practice,
Commerce should derive tax-exclusive
surrogate values by deducting from the
raw material costs all excise taxes,
central sales taxes, and state sales taxes.
See Factor Valuation Memorandum
from Brake Drums and Rotors, at 2 (Feb.
21, 1997), which Liaoning and Wuyang
have placed on the record of this
investigation (Commerce “adjusted the
domestic average value to exclude the
excise and sales tax” and “‘accepted the
four-percent sales tax as a conservative
estimate of Indian state sales tax and
have deducted amounts for sales taxes”
at that rate). Liaoning and Wuyang argue
that a simple average tax-exclusive
surrogate value should be calculated for
materials for which data exists from
more than one company. See Factor
Valuation Memorandum from Brake
Drums and Rotors, at 4.

Petitioners contend that the
Department should value steel scrap
and pig iron based on U.N. Trade
Commodity Statistics, or else continue
to use the value used in the preliminary
determination, which is based on
Indonesian import data. They maintain
that values that the four respondents
submitted from the Economic Times
represent a snapshot of prices that do
not represent prevailing prices
throughout the entire period of
investigation.

Department’s Position: For steel scrap,
we are using contemporaneous import
data from Indian Monthly Statistics. For
pig iron, we were unable to use the
Indian Monthly Statistics as we
determined that the import price was
aberrational because the Indian data was
based on a very small quantity and was
almost two times the price of the
Indonesian pig iron. Consequently, we
are continuing to use prices from
Indonesian import statistics that we
used in the preliminary determination.
We did not use the data submitted by
either petitioners or respondents for
either pig iron and steel scrap because
we found that these values were
aberrational compared to the Indonesian
import statistics. We did not use the
values from the Economic Times
because we determine that the
information in the Economic Times
submitted by respondents and in the

U.N. Trade Commodity Statistics
submitted by petitioners was
aberrational. More detail on this issue
may be found in the business
proprietary version of the Concurrence
Memorandum.

Comment 18: Valuation of Iron Scrap,
Fluorite/Fluorspar, Coke, Aluminum,
Magnesium Ore, Ferrosilicon,

Ferromanganese and Magnesium Ore

Anshan, Baoshan, Shanghai Pudong
and WISCO argue that the Department
should value iron scrap, fluorite/
fluorspar, coke, aluminum, magnesium
ore, ferrosilicon, ferromanganese, and
magnesium ore based on Indian
Monthly Statistics that correspond to the
investigation period. In the preliminary
determination, the Department valued
some of these inputs based on import
statistics which pre-dated the period of
investigation. These respondents argue
that petitioners’ suggestion that the
Department value some of these inputs
based on data from 1994 U.N. Trade
Commodity Trade Statistics should be
ignored, respondents argue because it is
not contemporaneous and less specific
to the inputs in question.

Liaoning and Wuyang argue that the
Department should base the surrogate
values for these inputs on data
contained in the financial statements of
Indian steel producers. See Brake
Drums and Rotors, 62 FR at 9163. They
state that, following its normal practice,
Commerce should derive tax-exclusive
surrogate values by deducting from the
raw material costs all excise taxes,
central sales taxes, and state sales taxes,
citing to Factor Valuation Memorandum
from Brake Drums and Rotors, at 2 (Feb.
21, 1997) which they have added to the
record of this case. They argue a simple
average tax-exclusive surrogate value
should be calculated for materials for
which data exists from more than one
company. See Factor Valuation
Memorandum from Brake Drums and
Rotors, at 4.

Petitioners urge the Department to
either value these inputs based on the
1994 U.N. Commodity Trade Statistics,
and argue that these statistics, although
less contemporaneous, are more
reliable.

Department’s Position: We agree with
the four respondents. To the extent
possible, we have relied on
contemporaneous data, as the
Department normally prefers to use
prices that are representative of prices
in effect during the POI. For iron scrap,
we used the same Indian Monthly
Statistics value as we did in the
preliminary determination because this
is the most contemporaneous value on
the record. For ferrosilicon, flourite/

fluorspar, ferromanganese, magnesium
ore, aluminum, and coke, we have
adopted the values from the Indian
Monthly Statistics for April through July
of 1996, as submitted by the
respondents as these values are more
contemporaneous with the POI than the
similar values used in the preliminary
determination. We have rejected
Liaoning and Wuyang’s argument that
we should value these factors based on
Indian domestic data because we have
found appropriate surrogate values that
represent a larger sample of prices from
Indian Monthly Statistics.

Comment 19: Scale and Slag

Anshan, Baoshan, Shanghai Pudong
and WISCO argue that the Department
appropriately valued slag at the low
U.S. market price of $6.91 per metric
ton and that the Department should
continue to value slag in the same
manner for the final determination.
Anshan, Baoshan, Shanghai Pudong and
WISCO additionally contend, however,
that the Indian import price of $483.91
per metric ton for scale is aberrational
high and that the Department should
apply the same surrogate value for scale
as it applies to slag. Furthermore, these
respondents argue that, because both
slag and scale are self-generated by-
products of the steelmaking process, the
Department should not apply any
freight expense to the surrogate prices
for slag and scale in the final
determination.

Petitioners agree that slag is
essentially a mineral waste and has a
relative low value. Scale, on the other
hand, they argue, is processed steel,
consisting of cuttings from actual steel
slabs. Scale, reason petitioners, thus has
a far greater value as an input in
steelmaking than does slag. Petitioners
continue that there is nothing on the
record to substantiate respondents’
claim that the Indian price for scale is
“aberrational.”” Petitioners conclude that
the Indian price the Department
adopted in the preliminary
determination is reliable and should be
used for the final determination.

Department’s Position: We agree with
respondents in part. Scale is of little
value in the steelmaking process.
Because slag and scale are very similar,
the Department used the same value for
scale and slag ($6.91 per metric ton) in
its final determination. Furthermore, we
agree with respondent that a freight
expense should not be added to the
surrogate prices for slag and scale when
no freight is incurred in China on these
inputs, because they are self-generated.
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Comment 20: Stones

Anshan, Baoshan, Shanghai Pudong
and WISCO argue that, to the extent that
surrogate values for some types of
‘“stones’ have already been submitted
on the record (e.g., manganese,
quicklime, limestone and dolomite), the
Department should use that information
for surrogate values for these inputs. To
value types of stones for which no
specific surrogate value has been
provided to the Department (e.g.,
serpentine, calcium carbon trioxide
(CaCOg), silicon sand/silicon dioxide),
the Department should use the surrogate
value for “‘stone, sand and gravel”
proposed by the petitioners in their
August 5, 1997 submission at Exhibit
A—that is, $25.21 per metric ton.

Petitioners state that, with respect to
silicon, the Department has already
found an appropriate surrogate value.
Petitioners contend that respondents
have conceded that the category
‘“‘stones’ contains unreported “silicon
sand” and silicon dioxide in unknown
guantities. Therefore, petitioners state
that the Department should use the
value for silicon as facts available in
valuing “stones’ for which no specific
surrogate value has been provided. In
addition, regarding calcium carbonate
(CaCy) rocks, petitioners argue that the
Department should recalculate
consumption for each company.

Department’s Position: We agree with
respondents that the Department should
use appropriate and specific surrogate
values for all types of *“‘stones.” For the
final determination, for Baoshan,
Liaoning, Shanghai Pudong and WISCO,
we have obtained appropriate separate
values for all types of stones which were
separately reported. For Anshan, we
have obtained a value from the U.N.
Trade Commodity Statistics for ‘““stones,
sand and gravel” and are valuing stones
for which we do not have a surrogate
value using this data. We disagree with
petitioners’ assertion that we should use
silicon as facts available for silicon
sand. Based on our understanding of the
steel industry, silicon sand is more
comparable to generic sand than it is to
silicon, which is a comparatively
expensive commodity.

Comment 21: Silicon Manganese

Respondents note that, in the
preliminary determination, the
Department valued silicon manganese at
$578.68 per metric ton, based on
information contained in the 1995-96
annual report of SAIL. Respondents
argue that, if the Department continues
to use this source in the final
determination, the value should be
adjusted not only for inflation, but also

to remove Indian taxes reflected in the
reported number.

Petitioners counter that nothing in the
record supports respondents’ claim that
taxes are included in the surrogate value
used by the Department for silicon
manganese (based on SAIL data). Even
if taxes were included, furthermore,
there is no record information that
would allow for a determination of the
amount of taxes paid. Accordingly,
petitioners contend that the SAIL data
must be used as reported.

Department’s Position: Although we
consider the value for silicon
manganese we used in the preliminary
determination appropriate for use in our
final determination calculations, we
have located a more contemporaneous
Indian Monthly Statistic for the period
April 1996 through July 1996 which we
believe to be more accurate and
representative of a larger sample of the
commodity. For the final determination,
we are relying on this import price to
value silicon manganese.

Comment 22: Electricity

Anshan, Baoshan, Shanghai Pudong
and WISCO contend that, in the
preliminary determination, the
Department valued electricity at $0.06
per kilowatt hour, based on data
reported in the July 1995 publication
Current Energy Scene in India,
published by the Center for Monitoring
Indian Economy. These respondents
contend that the Department should
continue to use this value in the final
determination.

Petitioners state that respondents’
suggested rate for electricity reflects the
simple average of the Indian state
electricity rates for the “large industry”
category as of January 1, 1995, adjusted
to the POI. See Shanghai Pudong Factor
Valuation Memorandum, June 3, 1997,
at 4-5. Petitioners maintain that, in its
final determination, the Department
should use the electricity rates reported
by Indian flat-rolled steel producers in
their annual reports for the fiscal year
ending March 1996. These reported
rates are preferable, argue petitioners,
because they are more contemporaneous
with the POI and are specific to large
steel manufacturers. See Polyvinyl
Alcohol from the People’s Republic of
China, 61 FR 14057 at 14061 (March 29,
1996) (Final Determination). Petitioners
calculate the weighted average
electricity rate for Pennar Steels Ltd.,
Nippon Denro Ispat Ltd., Visvesveraya
Iron & Steel Ltd., SAIL, and Tata Steel
Ltd., at $0.0648 per kilowatt hour.

Department’s Position: We agree with
respondents. We consider the rate for
electricity we used in the preliminary
determination appropriate for use in our

final determination calculations as it is
publicly available and nothing on the
record suggests that this value is
aberrational.

Comment 23: Scope Issue

Petitioners argue that the scope
should be clarified to state that it covers
plate 4.75 mm in thickness or more, in
nominal or actual thickness. They state
that, due to thickness tolerances in the
various common plate specifications,
foreign producers may sell plate as %16
inch (4.75 mm) plate at thickness less
than %16 inch and remain within the
specification.

Petitioners allege that there is a
significant U.S. market for %1e-inch
(4.75 mm) plate. They also argue that
they always intended that the scope of
the investigation would cover product
of 4.75 mm in actual or nominal
thickness because any plate within the
tolerance for 4.75 mm nominal
thickness plate will compete directly
with any other plate within the
tolerance. The customer knows that all
plates within the tolerance meet the
performance standards of the
specification.

Petitioners argue that actual and
nominal thickness products are
produced on the same equipment,
marketed in the same way to the same
customers and generally priced
identically. They allege that failure to
include plate with a nominal thickness
of at least 4.75 mm but an actual
thickness of less than 4.75 mm would
seriously undermine the scope of the
investigation by allowing products that
are considered identical in the market to
be treated differently under the scope.

Anshan, Baoshan, Shanghai Pudong
and WISCO point out that petitioners’
request to change the scope was
submitted more than five months after
the filing of the petition. They argue that
petitioners’ proposal to change the
scope so late in the proceeding is
contrary to the requirements of the law.
Respondents note that the statute does
not permit the Department to amend the
scope of the petition so late in this
investigation.

Department’s Position: We disagree
with petitioners and have decided not to
change the scope of products under
investigation. For a more complete
discussion of this issue, See
Memorandum on Scope of
Investigations on Carbon Steel Plate
from Joseph Spetrini to Robert S.
LaRussa.

Comment 24: Alloy/Non-Alloy Steel
Issue

Petitioners allege that foreign
producers are beginning to slightly vary
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the alloy content of their carbon plate in
order to technically remove the product
from the non-alloy steel tariff
subcategories in the Harmonized Tariff
Schedule of the United States
(“HTSUS™) and place the products
within the “other alloy steel” HTSUS
subcategories without changing the
specification, grade, physical
characteristics or applications of the
CTLP. Petitioners contend that such
low-alloy plates should be covered by
the scope.

Petitioners argue that products
classified as alloy steel under the HTS,
but ordered and produced to “carbon”
steel specifications, should be included
within the scope of the investigation.
They argue that the alloys being added
to these products are not changing the
performance characteristics of plate, and
the alloy-added carbon products and
other carbon products are the functional
equivalents of one another. Petitioners
further contend that the products are
produced by the same manufacturers on
the same equipment, are sold to the
same customers for the same uses, and
have nearly identical costs.

Petitioners assert that where the
added alloy does not change the
performance characteristics of the plate
or affect the product’s classification
within the industry specification, the
product should remain within the scope
of the investigation. They argue that the
addition of alloys that do not change the
performance characteristics or
specifications of the product will not
change the purchasers’ perception of the
value, function or use of the product.
Petitioners conclude by stating that the
failure to include such completely
substitutable products within the scope
would undermine the efficacy of any
order.

Anshan, Baoshan, Shanghai Pudong
and WISCO again argue that petitioners’
request to change the scope was
untimely submitted and should be
rejected by the Department, as it is
contrary to the requirements of the law.
Moreover, respondents contend that
Department and classification practice
demonstrate that carbon steel does not
include products with alloying agents
such as boron. Finally, respondents
assert that the statute does not permit
the Department to amend the scope of
the petition proposed in the manner
proposed by petitioners so late in this
investigation.

Department’s Position: We disagree
with petitioners and have decided not to
change the scope of products under
investigation. For a more complete
discussion of this issue, See
Memorandum on Scope of
Investigations on Carbon Steel Plate

from Joseph Spetrini to Robert S.
LaRussa.

Comment 25: River Freight

Anshan, Baoshan, Shanghai Pudong
and WISCO argue that, in the final
determination, the Department should
not value river freight costs for
purchases of materials (and for the
shipments of finished products by the
Chinese producers) using the surrogate
value relied upon for the preliminary
determination, which was based on a
1993 embassy cable regarding river
barge rates in India originally submitted
for Helical Spring Lock Washers, 61 FR
at 41994. In particular, Anshan,
Baoshan, Shanghai Pudong and WISCO
argue that this source should not be
used in the final determination because
(1) the rates do not in any way reflect
the costs of shipping raw materials and
merchandise on the Yangtze River on
which their steel mill and export
facilities are located, and (2) the rates do
not even accurately reflect the costs of
river shipping in India.

Respondents argue that the
Department must, to the extent possible,
select surrogate values for river rates
which accurately and fairly reflect the
costs of the shipping raw materials and
steel products on the Yangtze River.
Respondents maintain that the use of
Indian river barge rates to establish
surrogate values for Chinese shipments
of raw materials and final steel products
on the Yangtze River is inappropriate
because there are no rivers in India that
are comparable to the Yangtze River and
river shipping rates are heavily
dependent on the types of rivers used
for shipping and the types of products
being shipped.

As an alternative to the Indian barge
rates in the 1993 cable, respondents
urge that the Department use published
Mississippi River shipping rates as
surrogate values for the cost of shipping
on the Yangtze River because, they
claim, the Mississippi River is a
“working river” that is comparable in
size to the Yangtze River.

If the Department continues to use
Indian shipping rates to value shipping
on the Yangtze river, respondents
recommend that the Department use
current, actual shipping rates rather
than the 1993 quotation used in the
preliminary determination. Respondents
argue that the 1996-97 rates collected
and reported by the Ministry of Surface
Transport of the Government of India,
which they have submitted, are
preferable because they are less
aberrational, more contemporaneous,
and based on a broader range or
merchandise than the rates used in the
preliminary determination, which do

not identify the product for which these
rates were quoted.

Petitioners argue that the data on river
freight supplied by the respondents are
unreliable; therefore, they urge, the
Department should continue to use the
same values as in the preliminary
determination. Petitioners argue that
respondents’ claim that Indian rivers are
generally not accessible to large vessels
is baseless, stating that CIA reports
indicate that a large percentage of
inland waterways in India are navigable.

Petitioners object to the use of U.S.
freight rates as surrogate values, arguing
that the Department must calculate
normal value based on, “to the extent
possible, the prices or costs of factors of
production in one or more market
economy countries thatare * * *ata
level of economic development
comparable to that of the nonmarket
economy country * * *.” 19 U.S.C.
1677b(c)(4). Petitioners contend that
United States is not an appropriate
surrogate country because itis ata
different level of economic development
than the People’s Republic of China and
not one of the five countries identified
by the Department as potentially
suitable surrogates. See Memorandum to
E. Yang from D. Mueller, January 29,
1997 (““DOC Surrogate Selection
Memo”).

Further, petitioners assert that the
information on Indian river freight rates
supplied by respondents is questionable
with respect to its meaning, origin and
reliability. Petitioners argue that
respondents have not provided any
credible evidence that the rates used by
the Department in the preliminary
determination are ““‘aberrational.”

Department’s Position: We agree with
both respondents and petitioners in
part. For the final determination, we
have decided to base the river rates
freight on a simple average of the rates
used in the preliminary determination
and information submitted by
respondents. We note that the river rates
we used in the preliminary
determination were significantly higher
than rates for other forms of
transportation. For example, to ship
merchandise 1100 km. by river using
the rates used in the preliminary
determination would cost $68 per ton,
whereas to ship the same distance by
train would only cost approximately
$15 per ton. We note that a respondent
would usually use, in the normal course
of business, the most cost effective and
efficient mode of transportation.
However, respondents did not ship by
train. It is our own practice to value the
factors of production actually used by
respondents. Consequently, we have
concluded that to only use the surrogate
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value we used in the preliminary results
would be inappropriate.

Respondents also submitted river
rates from the Inland Waterways
Authority of India, which is part of the
Ministry of Surface Transportation of
the Government of India. We disagree
with petitioners’ argument that the
Department should reject this
information because respondents used a
consultant in obtaining this information.
While it is true that a consultant was
involved in obtaining this information,
the fact remains that the source of the
data is the Indian Government. In
addition, we can find no evidence to
support the conclusion that the river
rates presented in that document are
unreliable or distortive. The rates
represent a wide variety of rivers,
products and distances in India,
including river rates to and from
Calcutta, which is a major port. At the
same time, we hesitate to use only the
river rate information obtained by
respondents for the final determination.
As no evidence on the record indicates
what instructions were given to the
consultant or what questions the
consultant asked the Indian Waterways
Authority to obtain the data.

We also disagree with respondents’
contention that we should use rates
from the Mississippi River for the final
determination. First, the United States is
not one of the selected surrogate
countries that the Department normally
uses. The Department also searched for
alternative sources of information from
other surrogate countries. In particular,
we attempted to obtain river rate
information from Egypt (the Nile river)
and Pakistan (the Indus river). However,
we were unable to obtain publicly
available information for river rates
from these countries. Second, all rivers
are to some degree unique, and the
Department’s ability to address the
quantity and the types of differences
noted by respondents is limited. Thus,
it is not our practice to find a surrogate
value for freight over a particular route,
but rather to ascertain a reasonable
value for river freight.

Comment 26: Ocean Freight Rates

Respondents argue that the
Department should apply product- and
port-specific ocean freight rates.
Respondents maintain that, in the
preliminary determination, the
Department improperly applied the
ocean freight rates for shipping steel
plate to other types of products, which
would necessarily have different
shipping rates. Respondents urge that
the Department should value raw
materials purchased from market-
economy suppliers using sale-specific

shipping cost information from market
economy ocean freight providers.
Respondents recommend that product-
and port-specific ocean-shipping rates
published in Shipping Intelligence
Weekly be used to value ocean freight
shipments in the final determination.

Petitioners argue that the Department
should continue using the ocean freight
rates from U.S. import statistic reports
(IM-145 reports) used in the
preliminary determination. Petitioners
assert that the Department should not
value raw materials purchased from
market-economy suppliers using sale-
specific shipping cost information from
market economy shippers unless there
is sufficient evidence that the specific
respondent purchased the input from a
market economy supplier in market
economy currency. Further, petitioners
argue that the surrogate values based on
shipping rates reported from Shipping
Intelligence Weekly submitted by
respondents are inadequate for several
reasons. First, petitioners note that rates
reported from the Shipping Intelligence
Weekly are not actual freight rates paid
by customers, but instead are described
as ‘“‘average earnings.” Second,
petitioners contend that respondents
chose rates for the most efficient type of
vessel for their surrogate value. Third,
petitioners note that information from
Shipping Intelligence Weekly was not
accompanied by the certification of
accuracy as required by 19 CFR
§353.31(i). Petitioners urge the
Department to continue using import
data in the preliminary determination,
since the import data is representative
of a large sample of shipments and
relate specifically to the chosen
surrogate country.

Department’s Position: We agree with
petitioners that rates reported from
Shipping Intelligence Weekly are not
actual freight rates paid by customers,
but instead are described as ‘‘average
earnings.” Second, we agree that
respondents appear to have provided
rate data for the most efficient type of
vessel, rather than the actual freight
rates paid by customers. Consequently,
we find that the value reported in the
Shipping Intelligence Weekly are not
appropriate for use as surrogate values
for ocean freight. For the final
determination, therefore, we have
continued to use the IM-145 ocean rates
used in the preliminary determination.

Comment 27: Brokerage and Handling

Anshan, Baoshan, Shanghai Pudong
and WISCO argue that the surrogate
value for brokerage and handling
charges used in the preliminary
determination is aberrational. This
value was based on ranged, public

information from 1991-92 that was
originally submitted in the Department’s
investigation of Sulphur Vat Dyes from
India, 38 FR at 11835, 11841. These
respondents recommend that the
Department use, instead, as a surrogate
value for brokerage and handling, prices
they have submitted which are reported
by Amrok Shipping Private Ltd. , a
shipper from India.

Liaoning and Wuyang argue that the
Department should use a brokerage and
handling value contained in the public
version of the response of Isibars
Limited in the antidumping review of
Stainless Steel Wire Rod from India,
which they have added to the record of
this case to value foreign brokerage.
They maintain that the value for
brokerage and handling used in the
preliminary determination is
inappropriate because that value is for
a product unrelated to the subject
merchandise of this investigation.
Liaoning and Wuyang contend that the
brokerage and handling value from
1995-96 Stainless Steel Wire Rod from
India is preferable because it is specific
to steel, more contemporaneous, and
more reliable, since it has been verified
by the Department.

Petitioners argue that the Department
should continue to use the surrogate
value for brokerage and handling used
in the preliminary determination.
Petitioners find it significant that this
surrogate value for foreign brokerage
and handling was used by the
Department in two other final
investigations. Petitioners argue that
information provided by the four
respondents is an anecdotal and
selective commentary by a private
shipping company that may have been
paid to act as a consultant by the
respondents. Petitioners urge that the
Department reject the information
provided by the four respondents on the
basis that it is likely to be biased and
unreliable.

Department’s Position: We agree with
Liaoning and Wuyang. In the
preliminary determination, we used
brokerage and handling rates as reported
in ranged, public information from
1991-92 that was originally submitted
in the Department’s investigation of
Sulphur Vat Dyes. We are unfamiliar
with the Amrok Shipping brokerage and
handling information submitted by
Anshan, Baoshan, Shanghai Pudong and
WISCO and do not know what questions
the four respondents asked to obtain the
brokerage and handling rates. The
brokerage and handling rates submitted
constitute an individual’s estimate and
were not specific concerning certain
charges. In addition, we have no
background information on the period
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of time applicable to the brokerage and
handling values submitted by these
respondents. Since the brokerage and
handling rates in used in the Stainless
Steel Wire Rod are more
contemporaneous than the information
used in the preliminary determination,
specific to steel and verified by the
Department, we have used those rates
for the final determination.

Comment 28: Rejection of Untimely
Factual Information

The four respondents argue that the
Department should not reject factual
information submitted within the
deadlines established by its regulations.
Thus, respondents urge the Department
to reconsider and reverse its earlier
decision to reject submissions from
Anshan, Baoshan and WISCO.
Respondents maintain that the
information at issue was submitted
within the deadlines pursuant to the
Department’s regulations, which allow
for the submission of factual
information in an antidumping
investigation up to one week prior to the
start of verification, in accordance with
19 CFR §353.31(a). Respondents
maintain that the Department, in
rejecting certain portions of the
respondents’ submission, misapplied
the provision of 19 CFR §353.31(b)(2),
which states that, ”’ in no event will the
Secretary consider unsolicited
guestionnaire responses submitted after
the date of publication of the Secretary’s
preliminary determination.” Citing to
the preamble of the relevant regulations,
respondents argue that this provision
applies only to questionnaire responses
received from voluntary respondents
and not to those from mandatory
respondents. See Antidumping Duties,
54 FR at 12742, 12759-60 (Mar. 28,
1989) (final rule).

Further, respondents maintain that, in
accordance with the provisions of its
regulations, the Department has in the
past allowed respondents to supplement
their previous questionnaire responses
prior to verification. See Certain Iron
Construction Casting from the People’s
Republic of China, 50 FR at 43594 (Oct.
28, 1985); Polyvinyl Alcohol from the
People’s Republic of China, 60 FR at
32757 (June 17, 1997); Collated Roofing
Nails from the People’s Republic of
China, 62 FR at 25895 (May 12, 1997)
(preliminary determination). Moreover,
respondents argue that the Department
had sufficient time to analyze and verify
the additional information submitted,
and that the rejection of this information
would unfairly penalize respondents for
providing information that they claim
the Department had not requested be

provided in a questionnaire with an
earlier due date.

For Anshan, the rejected information
consisted of freight information for
certain inputs. Anshan argues that this
freight information should be accepted
because Commerce had not requested
this information in its supplemental
guestionnaires and thus this
information was not untimely provided.

For Baoshan Steel, the Department
had requested information on distances
from suppliers for all inputs in its
supplemental questionnaire, and
Baoshan Steel neglected to include
information on the distance for one
category of inputs. Baoshan Steel
submitted the omitted information one
week prior to the start of verification.

For WISCO, the information rejected
by the Department consisted of the
factors of production for producing
oxygen and similar gases. Respondents
argue that the Department, in the
supplemental questionnaire, gave
WISCO the option of either providing
these factors of production or explaining
why these factors of production should
not be used. Respondents allege that,
due to an inadvertent error, the factor
information they intended to provide
was omitted from the supplemental
guestionnaire. Respondents submitted
this information one week prior to
verification.

Petitioners argue that respondents’
challenge to the Department’s decision
to reject their untimely submission of
information requested in the
Department’s questionnaires is both
misleading and without merit.
Petitioners refer to 19 CFR § 353.32(b),
which provides that, in the Secretary’s
written request to an interested party for
a response to a questionnaire, the
Secretary will specify the time limit for
response. 'The Secretary will return to
the submitter, with written reasons for
return of the document, any untimely or
unsolicited questionnaire responses
rejected by the Department.” 19 CFR
§353.31(b)(2). Petitioners maintain that
the respondents’ submissions were
properly rejected by the Department in
accordance with section 353.31(b)(2)
because (1) the information that
respondents claim was improperly
rejected by the Department consists of
information provided in response to
supplemental questionnaires and (2) the
information was submitted after the
deadline for questionnaire responses.
Petitioners add that, although the
Department has allowed respondents to
supplement their previous
guestionnaire responses even later than
seven days prior to verification in past
cases, regulations should still be
enforced under the present

circumstances. Petitioners also maintain
that respondents have not adequately
demonstrated that they were not given
ample notice and opportunity to file
said information in a timely fashion.
With respect to Anshan, petitioners
argue that Anshan’s freight information
was not submitted within the deadlines
established by the Department’s
regulations. With respect to Baoshan,
petitioners argue that the rejected
information was requested both in the
Department’s December 19, 1996 and
again in the Department’s March 13,
1997 questionnaire. Petitioners argue
that Baoshan had ample notice and
opportunity to comply with the
Department’s requests and that, as noted
in the Department’s letter of June 16,
1997, there is no reason to believe that
this information was ’inadvertently
omitted.” See letter from Edward C.
Yang to Shearman & Sterling, June 16,
1997. With respect to WISCO,
petitioners argue that the Department
correctly rejected WISCO'’s submission
of factors of production for oxygen and
similar gases, because respondents
failed to provide this information,
which was requested by the Department
in its questionnaire of March 12, 1997,
in its April 14, 1997 supplemental
guestionnaire response. Petitioners
argue that, in response to the
Department’s supplemental
questionnaire, WISCO neither provided
factors of production for oxygen and
similar gases nor explained why it was
inappropriate to revise its calculations
to account for the production of oxygen
and similar gases.

Department’s Position: We agree with
Anshan, but not with Baoshan and
WISCO. For Anshan, we have
reconsidered our prior decision to reject
information on freight distances for
certain inputs. Because, in its March 12,
1997 supplemental questionnaire, the
Department did not specifically request
that Anshan provide information
concerning the means of transportation
or distances for certain material inputs
obtained from domestic sources, this
information did not constitute an out-of-
time reply to a questionnaire, and
because the information was otherwise
timely provided, we should reject this
information. Therefore, for the final
determination, we have accepted
Anshan’s information on distances
between its plant and the sources of
certain inputs, and have used this
information in calculating freight
expenses for those inputs.

With regard to Baoshan, the
Department has determined, that it
correctly rejected the information
submitted by Baoshan on June 10, 1997
with respect to the shipping distances
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for one category of input. Baoshan
stated in that submission, which was
received one week prior to verification,
that they omitted such information in
the supplemental questionnaire
responses due to an alleged oversight.
Because the Department specifically
requested this information in its March
12, 1997 supplemental questionnaire to
Baoshan, which required a complete
response by April 14, 1997, Baoshan
had ample notice and opportunity to
comply with the Department’s requests
for this information. Therefore, we did
not use the rejected information for the
final determination.

For WISCO, the Department has
determined that it correctly rejected
information on factors of production for
oxygen and similar gases. The
Department requested this information
in a supplemental questionnaire on
March 12, 1997. WISCO has stated that
it inadvertently omitted the information
from its April 14, 1997 response due to
a mis-communication and finally
submitted the data in its June 10, 1997
submission. Since WISCO had ample
notice and opportunity to comply with
the Department’s requests, we have not
used the untimely submitted
information on factors of production for
oxygen and similar gases for the final
determination.

Although the legislative history of the
regulation cited by the four respondents
indicates that, in “unusual
circumstances,” the Department may
retain and consider “‘unsolicited
questionnaire responses’ (i.e., initial
responses from voluntary respondents),
this provision does not revoke the rules
of timeliness even for such respondents.
Further, respondents’ reliance on this
passage is inapposite, because they are
mandatory, not voluntary, respondents
and the data at issue were “untimely”
provided (based on the time limit
specified by Commerce for response to
the questionnaire), not “unsolicited.”
See 54 FR at 12759-60, 12781.

Comment 29: General Issues Regarding
Selection of Surrogate Values

Anshan, Baoshan, Liaoning and
WISCO argue that the Department
should revise the methodology used to
select surrogate values for material
inputs. Respondents argue that, in the
preliminary determination, the
Department departed from its
established “‘rules’ for selecting
surrogate values, which were developed
to ensure ‘“‘accuracy, fairness and
predictability.” Oscillating Fans, 56 FR
at 55271, 55275, cited with approval in
Lasko, 43 F.3d 1442.

These respondents claim that the
Department made certain

“methodological errors” in selecting the
surrogate values used in the preliminary
determination, and urge the following
principles should guide the
Department’s selection of surrogate
values. First, these respondents
maintain that the Department should
use surrogate values that conform to the
specific materials used in production.
Respondents argue that by assigning
values from ‘basket’ categories to certain
inputs which they reported at a more
specific level, the Department departed
from its established practice to base its
surrogate values on the prices in the
surrogate country for materials which
most closely reflect the specific grade
and chemical composition of the type of
input used by the NME producer,
whenever possible. See Lock Washers,
61 FR at 41994, 41996-97. Anshan,
Baoshan, Shanghai Pudong and WISCO
argue that the Department’s reasoning
for using “‘basket’ categories for
surrogate values is incorrect. For
example, they contend that publicly
available published information on
domestic prices in India for each of the
types of coal used by the Chinese
respondents was available and provided
in their March 4 and August 5, 1997
submissions, despite the Department’s
statement in the preliminary
determination that the use of these
“basket” categories was necessary
because the Department did not have
publicly available published
information on the specific prices for
specific inputs within the basket
categories. Preliminary Determination,
62 FR at 31976. In addition, respondents
note that each of them provided
information on actual prices paid for
each type of iron ore purchased from
market economy suppliers in both the
questionnaire and supplemental
questionnaire responses.

Second, the four respondents
maintain that the Department departed
from its established practice of
selecting, where possible, sources which
provide domestic, tax-exclusive prices.
See Brake Drums and Rotors, 62 FR at
9160, 9163. Instead, respondents
maintain that the Department used
import data to value a number of inputs
for which publicly available published
information on domestic prices was
already on the record. Respondents
argue that the Department should use
domestic, tax-exclusive prices in
preference to import values.

Third, they maintain, when the
Department does use import data, it
should, in accordance with its
established practice, use the available
import data that is most
contemporaneous with the investigation
period. Respondents argue that, in the

final determination, when the
Department uses import data, it should
use Indian import data for the
investigation period which have become
available since the publication of the
preliminary determination and have
been submitted for the record of this
investigation.

Fourth, they insist that the
Department should not use surrogate
values that are aberrational. See
Sulfanilic Acid from the Republic of
Hungary, 57 FR at 48203, 48206 (Oct.
22, 1992). These respondents contend
that a number of surrogate values used
in the preliminary determination were
aberrational, resulting in the distortion
of the results of the Department’s
preliminary calculations. They urge the
Department to carefully review the
surrogate values used in the final
determination to avoid similar
distortions. In addition, respondents
advise that where the values obtained
from the primary surrogate are
aberrational or otherwise unreasonable,
the Department should use sources
other than the designated “‘primary”’
surrogate for surrogate values. Heavy
Forged Hand Tools from the People’s
Republic of China, 60 FR at 49251,
49253 (Sept. 22, 1995).

Fifth, respondents argue that the
Department should properly inflate any
surrogate values that are not
contemporaneous with the investigation
period. In order to do so, respondents
maintain that the Department should
correct certain clerical errors involving
both the selection of the appropriate
data from the International Financial
Statistics publication and the decision
as to whether to use wholesale price
index (WPI) or Consumer Price Index
(CPI) inflators for certain surrogate
values.

Petitioners argue that the Department
properly selected surrogate values for
material inputs in its preliminary
investigation in accordance with
previous practices and regulations.
Petitioners refer to Section 773(c)(1) of
the Act, which states that for the
purposes of determining normal value
in a non-market economy, ‘“‘the
valuation of the factors of production
shall be based on the best available
information regarding the values of such
factors.” 19 U.S. C. 1677b(c)(1).
Petitioners assert that the statute does
not require Commerce to follow any
single approach in evaluating data.
Olympia Industrial, Inc. v. United
States, Slip Op. 97-44 (Ct. Int’l Trade
1997).

Petitioners state the following with
regard to the “established rules”
governing the Department’s approach in
selecting surrogate values: the
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Department has stated that its objective
in selecting surrogate values in a non-
market economy investigation is to
value the inputs at prices that most
closely reflect the type of product used
by producers in the country under
investigation. See Helical Spring Lock
Washers, 61 FR at 11813, 11815 (March
13, 1997); the Department’s clear
preference is to use published
information that is most closely
concurrent to the specific period of
investigation (POI) or period of review
(POR). See Drawer Slides, 60 FR at
54472, 54476 (October 24, 1995); the
Department has a longstanding practice
of relying, to the extent possible on
publicly available information. See
Sebacic Acid From the People’s
Republic of China, 62 FR at 10530,
10534 (March 7, 1997); it is the
Department’s practice, in selecting the
“best available data,” to use data from
a variety of sources and to use different
sources to value different factors.
Sulfanilic Acid from the People’s
Republic of China, 61 FR at 53703,
53704 (October 15, 1996).

Petitioners argue that in the
preliminary determination, the
Department clearly states that it
maintained a preference for using
publicly available tax-exclusive
domestic prices and indicated that the
Department evaluated a number of
possible sources before choosing the
most appropriate and reliable prices.

Petitioners rebut respondents’ claim
that the Department departed from its
practice of using, whenever possible,
surrogate values that conform to the
specific materials used in production.
Petitioners argue that it was appropriate
for the Department to create a ‘‘basket”
category and assign a single surrogate
value for coal for all respondents, given
that labels provided by respondents for
forms of coal inputs and their respective
uses were confusing and unclear.

Petitioners argue that the Department
did not depart from its practice of using
domestic, tax-exclusive prices in
preference to import values. Petitioners
maintain that the Department’s stated
preference for domestic, tax-exclusive
prices is conditioned upon the finding
of reliable publicly available
information. In the present case,
petitioners assert that the Department
were unable to locate reliable domestic
value at the time of the preliminary
determination. Petitioners argue that the
Department should use the same
sources and values for inputs as it did
in the preliminary investigation except
where amended by material input
suggestions made by petitioners in their
August 5, 1997 PAI submission and
their briefs.

Petitioners argue that the Department
should use available import data most
contemporaneous with the investigation
period if they are otherwise reliable. See
Helical Spring Lock Washers, 61 FR at
41994, 41996-7.

Petitioners argue that respondents’
claims that certain surrogate values are
aberrational are unwarranted.

Petitioners agree with respondents
that the Department should properly
inflate any surrogate values that are not
contemporaneous with the period of
investigation. Petitioners recommend
that the Department use the wholesale
price index (WPI) to derive inflators
regardless of whether the associated
values were reported in Rupees or U.S.
dollars. However, petitioners object to
the use of United States producer price
index (PPI) for inflating dollar-
denominated prices, which was used in
the preliminary determination.
Petitioners argue that since the inflation
adjustments are intended to reflect price
trends in the surrogate country and not
monetary trends in United States, the
Department should use inflation indices
for the surrogate country, rather than
those for the United States. See e.g.
Circular Welded Non-Alloy Steel Pipe
from Romania, 61 FR at 24274.

Department’s Position: Both
respondents and petitioners are correct
in stating that certain general principles
have guided the Department’s practice
in selecting surrogate values. We agree
that surrogate values should be products
which are as similar as possible to the
input for which a surrogate value is
needed. Likewise, we normally prefer a
fully reliable domestic, tax-exclusive
price to an equally reliable import price.
We also prefer data (import and
domestic) that are more
contemporaneous to the POI/ POR to
data that are less contemporaneous, and
will normally update a value if more
data covering additional months within
the POI/POR become available to us
between the preliminary and the final
determination.

When we must use data that are not
contemporaneous to the POI or POR, we
agree that it should be indexed forward
using an appropriate index. We also
agree that the Department should not
use values which it has found to be
“aberrational,”” and that when the
values obtained for the primary
surrogate are aberrational, the
Department should seek appropriate
values in other economies, preferably in
those at a similar level of economic
development. We also have a long-
standing practice of preferring publicly
available information to other types of
information.

It is important to emphasize, however,
that our overarching mandate is to select
the “best” available data (see 19 U.S.C.
1677b(c)(1)), which involves weighing
all of the relevant characteristics of the
data, rather than relying solely on one
or two absolute “‘rules.” Thus, for
example, the most specific data may not
be the most contemporaneous, the most
reliable, or from the selected surrogate
country. There is no set hierarchy for
applying the above-stated principles,
nor will parties always agree as to the
reliability of certain data or the
relevance of certain facts or assertions.
Thus, the Department must weigh
available information with respect to
each input value and make a product-
specific and case-specific decision as to
what the “best” surrogate value is for
each input. This we have done, to the
best of our ability, in this case.

Concerning petitioners’ comments
regarding the proper inflation of any
surrogate values that are not
contemporaneous with the POI, we note
that the Department agrees with their
assertion that we should use WPI for
those Indian values denominated in
Rupees. However, we disagree with
their objection to the use of PPI for
inflating dollar-denominated prices,
which was the methodology the
Department used in the preliminary
determination. We have determined that
it is a reasonable methodology to use a
U.S. index for those values denominated
in U.S. dollars, because price indices in
the United States would directly impact
those prices denominated in the U.S.
dollars.

Comment 30: Ministerial Error—Freight
for Purchases of Certain Inputs

Petitioners argue that the Department
should change the freight charges for
purchases of certain inputs which travel
by two modes of transportation for
Baoshan, Shanghai Pudong and WISCO.
Petitioners allege that, in the
preliminary determination, the
Department incorrectly weight-averaged
the costs associated with the modes of
transportation.

Respondents did not comment on this
issue.

Department’s Position: We agree with
petitioners with respect to Baoshan and
WISCO. For these companies, we have
corrected the error for the final
determination. However, we disagree
with petitioners concerning Shanghai
Pudong as we determine that this error
is not applicable to Shanghai Pudong.
Because this issue involves business
proprietary information, please see
Concurrence Memorandum for more
information.
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Company-Specific Comments
1. Anshan

Comment 31: Valuation of Certain
Inputs

Anshan argues that the Department
should revise the surrogate values for
certain inputs (the identity of which
constitutes business proprietary
information) to reflect the translation
corrections provided to the Department
in its June 19, 1997 submission. Anshan
asserts that the translation corrections
accurately describe the value of the
grades of the inputs at issue and that the
Department confirmed their accuracy
during verification.

Petitioners argue that the Department
should not revise surrogate valuations to
reflect the translation corrections
contained in respondent’s June 19, 1997
submission because the translation
corrections constitute untimely and
unsolicited information, and therefore
should be rejected. If the Department
accepts Anshan’s representations,
petitioners recommend that the
Department continue to use the same
value for the inputs as was used in the
preliminary determination and make
adjustments as necessary, according to
their chemical descriptions. Petitioners
refute respondents’ claims that the
results of verification sufficiently
confirmed the accuracy of the
translations. In addition, petitioners
argue that the record information
relating to the inputs (the identity of
which constitutes business proprietary
information) suggests that chemical
content for certain inputs claimed by
respondent are not accurate.

Department’s Position: We agree with
Anshan. We agree that the corrections
concerning this input that Anshan
submitted to the Department on June 19,
1997 (prior to the beginning of
verification) were timely. Therefore, we
disagree with petitioners’ contention
that the information was untimely and
should be rejected. As we indicated in
our verification report for Anshan, we
found at verification that there were
translation problems concerning both
the exact name of the input and its
chemical identity. However, we
examined supporting documentation
which indicated and confirmed the
chemical composition of the input.

Comment 32: Valuation of Ocean
Freight for Input(s) Imported From
Market Economy Suppliers

Anshan argues that the Department
should calculate ocean freight charges
for its purchases of a certain input based
on the actual shipping costs incurred.

Petitioners disagree, claiming that the
documentation provided by Anshan did
not demonstrate the payment was made
in market economy currency.
Accordingly, petitioners urge the
Department to reject the freight rates
proposed by Anshan.

Department’s Position: We agree with
Anshan that we should value ocean
freight charges incurred in shipping
market economy inputs based on the
actual shipping costs incurred. This is
consistent with the Department’s
practice of using the actual prices paid
for inputs which were purchased from
market economy suppliers and paid for
in market economy currency. See 19
CFR 351.408(1). We also disagree with
petitioners’ contention that the
documentation provided by Anshan did
not demonstrate the payment for the
input was in market economy currency.
We note that Anshan included copies of
invoices and bank statements
denominated in U.S. dollars in their
June 19, 1997 submission.

Comment 33: Factors for Sintering Plant

Petitioners argue that the Department
should use facts available for material,
energy, and labor factors for the material
preparation workshop in Anshan’s
sintering plant. Petitioners argue that
the verification reports state that
Anshan failed to report these factors for
the material preparation workshop in
the general sintering plant. With respect
to the labor component, petitioners
recommend that the Department should
use labor figures from the firing shop
and the mineral concentration shop. For
the omitted energy component of this
workshop, petitioners urge that the
Department should use the highest
reported energy consumption (in terms
of electricity, natural gas, and each other
reported energy factor, per metric ton of
plate) for any other shop.

Anshan objects to petitioners’ claim
that it failed to report factors of
production for the general sintering
plant. Anshan argues that omission of
these factors from its response stems
from a misunderstanding during
verification about the functions of the
materials preparation workshop.
Anshan explained that market economy
input is processed prior to importation,
and does not require further processing
by the material preparation workshop.
Therefore, the inclusion of the factors
for the materials preparation department
in Anshan’s factors of production would
result in double-counting.

Department’s Position: We agree with
Anshan. As the market economy input
is processed prior to importation, and
does not require further processing by
the material preparation workshop, we

would be double-counting if we
included in our calculation of normal
value the factors of production for the
material workshop.

Comment 34: Anshan’s Reporting
Methodology

Petitioners argue that Anshan’s
margin must be based entirely on facts
available because its reporting
methodology does not provide an
adequate factual basis for a final
determination. Petitioners contend that
Anshan’s questionnaire responses do
not contain information with sufficient
product-specificity because, they claim,
Anshan’s reporting methodology both
lacks a meaningful product code system
and fails to account for cost variations
between products of different widths.
Petitioners also identify as another
anomaly in factor reporting the lack of
CONNUM-specific electricity factors. If
the Department chooses to accept
Anshan’s reporting methodology,
petitioners request that any final
calculations based thereon must take
into account the errors, omissions and
inconsistencies discovered at
verification.

Anshan, citing Steel Plate from Korea,
58 FR at 37176, 37190 (July 9, 1993),
argues that petitioners’ challenge to
Anshan’s reporting methodology is
unsubstantiated and should be
disregarded. Anshan argues its records
do not allow for the calculation of
width-specific factors of production.
Anshan contends its reporting
methodology does sufficiently identify
the source of production for plates of
differing widths.

Further, Anshan charges that
petitioners have provided no basis for
rejecting the verified methodology used
by Anshan to identify the source of the
slabs for each type of plate. Anshan
argues that it provided a detailed
description of the methodology, along
with supporting documentation which
can trace the source of production of
slabs and ingots. Anshan argues, further,
that which items the Department
examines at verification is something to
be decided not by petitioners but by the
Department. The Department, they note,
does not have to examine every single
issue at verification, as long as it is
satisfied, that, on the whole, the
verification indicates that the response
was accurate. See Silicon Metal from
Argentina, 58 FR at 65336, 65340 (Dec.
14, 1993).

Department’s Position: We agree with
Anshan. During verification, we noted
that Anshan’s reporting methodology
was not based on width-specific data.
Since Anshan did not use a width-
specific methodology in the normal
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course of business, it would be
inappropriate to use facts available
because they reported data based on
their usual system rather than a width-
specific system, unless the system
normally used is found to be distortive
to the margin calculation. The
Department has determined that Anshan
reported its factor data using a non-
distortive methodology that provided
information of sufficient product
specificity to support a final
determination.

Comment 35: Freight Amounts on SAL
Invoices

Petitioners argue that freight charges
reported for U.S. sales should be the
freight costs paid by the customer,
rather than the freight costs incurred by
Anshan’s affiliate, Sincerely Asia
Limited (SAL).

Anshan argues that sections 772(a)
and (c) of the Tariff Act requires that
freight costs incurred by the Anshan’s
affiliate, rather than the customer,
should be deducted from export price.

Department’s Position: We disagree
with petitioners. Section 772(c)(2)(A)
calls for the export price to be reduced
by 'the amount, if any, included in such
price (emphasis added), attributable to
* * *expenses * * *incident to
bringing the subject merchandise from
the original place of shipment in the
exporting country to the place of
delivery in the United States.” Because
freight costs paid by the unrelated
customer should not be ’included in”
the export price, there is no reason to
deduct these from export price.

Comment 36: Labor for Plate Mill,
Roughing Mill; Other Sintering Labor
and Iron Making

Plate Mill: Petitioners argue that
respondent should revise labor factors
for plate mill labor to reflect the results
of verification.

Anshan agrees that plate mill labor
figures should be revised, based on their
August 21, 1997 submission, which
reflects the number of workers verified
by the Department.

Roughing Mill: Petitioners argue that
Anshan’s labor database for the
roughing mill should be rejected
because labor figures for that facility
could not be verified. Petitioners argue
that certain labor for this facility
identified by respondents as
“unrelated” labor should be attributed
to subject merchandise. For labor factors
for the roughing mill, petitioners urge
the Department to use as facts available
the highest per-ton labor rate of any
other Anshan shop involved in the
production of subject merchandise.

Anshan states that roughing mill labor
figures should be revised, based on their

August 21, 1997 submission, which
reflects the number of workers verified
by the Department.

Other Sintering Labor: Petitioners
argue that the Department should revise
other sintering plant labor according to
discoveries made at verification, and
that the Department should assign
sintering plant maintenance to the
production of subject merchandise
rather than overhead.

Anshan argues that it is not necessary
to reclassify any of Anshan’s workers.
Respondent maintains that Anshan
properly identified all of its labor
expenses at each relevant production
facility, and classified its workers
according to the Department’s
guestionnaire instructions; Anshan
states, moreover, that the Department
verified its reporting methodology.

Iron-Making: Petitioners argue that
certain workers that Anshan identified
as “‘unrelated workers” in the iron-
making plant must be included in labor
costs of producing subject merchandise.

Anshan argues that the Department
examined its classification of workers at
verification and noted the Department
found no discrepancy in this regard.

Department’s Position: We agree with
both respondents and petitioners in
part. Anshan provided a detailed
description of the functions and job
positions for all workers both directly
and indirectly involved in the
production of subject merchandise. In
addition, we verified labor categories at
verification.

For the plate mill, we agree with
petitioners and Anshan, and have used
revised plate mill figures that were
based on the results of verification.

For the roughing mill, we found at
verification that we were unable to
verify the labor calculations submitted
in the June 19, 1997 submission, as we
could not tie these calculations to
supporting summary worksheets
examined at verification. Consequently,
for the final determination, we have
used the highest per-ton labor rate for a
mill contained in Anshan’s August 21,
1997 submission concerning labor
calculations as facts available.

For other sintering labor, we have
revised our calculations for the final
determination to reflect the results of
verification in this category. We
disagree with petitioners that we should
reclassify sintering plant maintenance to
the production of subject merchandise
rather than overhead. We examined the
labor classifications at verification and
found no evidence that Anshan
improperly classified sintering plant
maintenance workers.

Likewise, for iron-making, we
examined Anshan’s classification of

workers at verification and found no
evidence that these workers were
improperly classified.

Comment 37: Material Inputs at No. 2
Steelmaking Plant

Petitioners argue that the Department
should use facts available for certain
“auxiliary materials’ used at the No. 2
Steelmaking plant that were not
reported to the Department, but
discovered at verification. Petitioners
urge that the Department use the highest
consumption rate reported for the
material (or similar material) by Anshan
or any other respondent at any stage of
production.

Anshan disagrees, arguing that the
auxiliary materials not included in the
reported factors for the No. 2
Steelmaking plant were either refractory
materials used in the repair and
maintenance of equipment or were used
only for the production of non-subject
merchandise. Anshan argues that the
refractory materials should be
considered overhead materials whose
costs need not be reported individually
because overhead materials are included
in the surrogate value for overhead and
thus do not require separate factor
valuation.

As for other unreported material
inputs, Anshan maintains that they
were excluded because they were not
used in the production of subject
merchandise sold by Anshan in the
United States during the investigation
period.

Department’s Position: We agree, in
part, with both Anshan and petitioners.
We agree with Anshan that some of
their “auxiliary materials’ are properly
classified as refractory materials, and
thus are part of overhead.

However, for certain other inputs, we
agree with petitioners. There is no
evidence on the record to confirm the
accuracy of Anshan’s contention that
the five unreported inputs other than
refractory materials were used only for
the production of non-subject
merchandise. We were unable to find
supporting documentation either in the
verification report, verification exhibits
or questionnaire responses to confirm
that these inputs were only used for the
production of non-subject merchandise.
Consequently, since Anshan did not
report these factors, we have applied
facts available for these certain inputs
used in the Number 2 Steelmaking plant
for the final determination.

We have information on consumption
levels from Anshan concerning only one
of the five unreported inputs.
Consequently, as facts available, for
three unreported inputs for which we
have no information concerning
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consumption levels for either the exact
input or an input was substantially the
same, we applied the consumption rate
of the non-reported input for which we
have information. We determined that a
fourth unreported input was
substantially the same as a reported
input, and used the consumption value
for the reported input. To value each of
the five inputs, we used the surrogate
value from the Monthly Statistics either
for the input in question or if no such
value was available, for a similar input.
Because some of the information
associated with this issue is business
proprietary, please see the Concurrence
Memorandum of October 24, 1997.

Comment 38: By-Product Credits

Petitioners maintain that energy used
for additional processing in by-product
production should be deducted from the
by-product credit. Petitioners maintain
that if the respondent is receiving a
credit for a processed by-product, the
energy used for additional processing
must be reported so that its value can
be deducted from the credit.

Anshan argues that if energy is
deducted from the by-product credit,
respondent should still receive a credit
for its by-product production.

Department’s Position: We agree with
both petitioners and respondents.
Because additional energy costs are
incurred in processing the by-product,
energy costs should be deducted from
the by-product credits. Therefore, we
will deduct energy used for additional
processing from the by-product credit.
See Comment 44.

Comment 39: Credit for a By-Product
Produced in Coke Plant

Petitioners argue that Anshan should
receive no credit for a by-product which
was discovered at verification to have
been misreported. If the Department
grants a credit for the by-product at
issue, petitioners urge that the surrogate
value for the by-product be based on the
correction made at verification. If the
by-product undergoes additional
processing, petitioners argue that the by-
product credit must be reduced by the
value of such additional processing.

Anshan objects to petitioners’ claim
that the Department should deny it a
credit for the by-product at issue.
Anshan argues that the Department
verified the amount of this by-product
generated at the coke plant; thus,
Anshan is entitled to a credit for its
production of this by-product.

Department’s Position: We agree with
Anshan. We have revised the by-
product credit for the input which was
correctly reported at verification.

Comment 40: Raw Materials for
Sintering Shop

Petitioners argue that the Department
should use facts available for certain
raw material inputs in the sintering
shop because Anshan failed to provide
the Department with understandable,
usable data with regard to these raw
materials. Petitioners note that Anshan
misidentified one gas input used by the
sintering plant; therefore, petitioners
urge that facts available should be used
with regard to this gas input.

Anshan argues that although there
was some confusion at verification
regarding the correct translation of the
input names, there is no justification for
using facts available. Anshan notes that
both petitioners and respondent appear
to agree concerning the type of materials
in question. Consequently, Anshan
argues that these materials are already
included in overhead and to include
them again as raw materials would
result in double counting.

Department’s Position: We disagree
with petitioners that the Department
should use facts available for these raw
materials. While it was true that we
encountered difficulties at verification
concerning the proper translation of
these items, we were able to examine
supporting documentation concerning
the input. Consequently, we disagree
with petitioners’ assertion that Anshan
did not provide understandable, usable
data with regard to these raw materials.
Because the details of this issue are
business proprietary, please see the
Concurrence Memorandum for a more
complete discussion of this issue.

Comment 41: Moisture Content of a
Certain Factor

Petitioners allege that it was
inappropriate for Anshan to strip out
moisture content of a certain input.
Petitioners urge the Department to
inflate the value to obtain a weight
based equivalent to the weight basis
used for the matching surrogate value.

Anshan argues that it would be
improper and highly distortive for the
Department to inflate the reported factor
in the manner proposed by petitioners.

Department’s Position: We agree with
respondent. As the details underlying
this comment are business proprietary,
please see the Concurrence
Memorandum.

Comment 42: Ministerial Errors

Petitioners argue that the Department
should correct certain ministerial errors
in its preliminary determination as to
Anshan pertaining to ocean freight,
transportation surrogate values, and
foreign inland freight.

First, with respect to ocean freight,
petitioners note that a ministerial error
in the SAS program inadvertently
truncated a data field used in the
calculations of the actual ocean freight
rate paid on an invoice-specific basis for
a market economy carrier. Petitioners
also note that the SAS program failed to
deduct freight charges for certain
invoices.

Second, with respect to transportation
surrogate values for foreign inland
freight, petitioners note that the inflator
the Department used to develop the
transportation surrogate value is
incorrect. According to petitioners, the
truck transportation rate for Anshan
should be changed from $0.02km/MT to
the $0.03/km/MT, which is the value
cited in the cable that is the source of
the surrogate value, and which is the
value used for the other respondents.

Third, with respect to foreign inland
freight, petitioners claim that the
Department inadvertently applied the
surrogate freight rate for truck to certain
foreign inland freight factors for which
the proper transportation freight rate
should be that for train.

Fourth, with respect to the freight
expense incurred for fuel oil, petitioners
argue that the freight charge for fuel oil
which is brought to Anshan by truck
should be revised from $0.20/MT to
$0.03/km/MT, to conform with the
value cited in the cable which is the
source of the surrogate value used.

Anshan had no comment with respect
to the alleged ministerial errors
identified by petitioners.

Department’s Position: We agree with
petitioners as to all of the above
ministerial errors and have made
appropriate corrections for the final
determination.

2. BAOSHAN
Comment 43: Product Specificity

Petitioners argue that Baoshan’s
margin must be based on facts available
because its reporting methodology, even
if faithfully followed, does not provide
an adequate factual basis for a final
determination. Petitioners claim that the
information reported by Baoshan, even
if verified, does not provide an adequate
basis for calculation of a dumping
margin, largely because of a lack of
product specificity. They argue that
verification of an inadequate database
does not transform it into an adequate
database.

Petitioners argue that Baoshan’s factor
information cannot be used because it is
not product-specific. Petitioners claim
that Baoshan’s cost models and
reporting of U.S. sales do not make
distinctions on a proper basis.
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Petitioners claim that verification did
not resolve these problems; instead, it
only confirmed that Baoshan applied a
flawed methodology. Petitioners argue
that Baoshan’s margin in the final
determination should be based on
neutral facts available. For a more
detailed discussion of this issue, please
see Baoshan’s Factor Value
Memorandum.

Baoshan argues that the information it
reported was as product specific as
possible. Moreover, Baoshan argues that
this information was fully disclosed in
Baoshan’s February 14 and April 14,
1997 submissions as well as during
verification. Baoshan states that the
Department never asked it to revise its
calculations to make them more
product-specific than its records
allowed. Accordingly, Baoshan argues,
there is no basis for rejecting the
information it has submitted.

Department’s Position: We agree with
Baoshan. The Department verified that
Baoshan reported its factors of
production in a manner as product-
specific as possible. The Department has
determined that using a database that
conforms to Baoshan’s records kept in
the normal course of business is a more
reasonable reporting methodology and
produces less distortive results than
would follow from the use of a
constructed reporting methodology that
deviates from Baoshan’s records.

Comment 44: Further Processing of By-
Products

Petitioners state that, in the
verification report for Baoshan, the
Department notes that one of the
reported by-products was further
refined to produce two other by-
products. Petitioners argue that, as with
all other by-products resulting from all
other processes (regardless of the
respondent involved), the Department
must ensure that any surrogate value
given as a credit for any by-product
actually matches the by-product of the
plate production process, rather than
some further refined product.
Petitioners claim that if the Department
cannot match the actual by-product of
the plate production process, but can
only find a surrogate value for the
further-processed material, then that
surrogate value must be offset by the
value of further processing. Petitioners
argue that where the respondent has not
provided sufficient information to
calculate the offset in such
circumstances, the by-product credit
should be denied.

Baoshan did not comment on this
issue.

Department’s Position: We agree with
petitioners. As the Department noted in

its verification report for Baoshan, one
of its by-products was further refined to
produce two other by-products. The
Department also noted that Baoshan did
not report the factors involved in the
further refinement. It is the
Department’s policy to only grant by-
product credits for by-products actually
produced directly as a result of the
production process. A respondent must
report the factors associated with the
further refining of a by-product if it
wishes to receive a credit for the further
refined product. Because Baoshan failed
to report these factors, therefore, we are
only granting a credit for the one by-
product directly produced in the
production process.

Comment 45: Inconsistencies
Discovered at Verification

Petitioners argue that the Department
should correct all inconsistencies
discovered at verification. Petitioners
state that proper surrogate values should
be matched to each input, in the
proportions indicated in the verification
report. Petitioners argue that, where the
record does not contain a suitable
surrogate value, the Department should
use, as facts available, the most costly
material for each respective process on
the record.

Baoshan agrees that all data
discovered at verification to be incorrect
should be corrected for the final results.
However, Baoshan disagrees with
petitioners’ suggestion that the
Department must assign adverse facts
available to value the factors affected by
these changes. Baoshan claims that the
Department has a statutory obligation to
calculate margins as accurately and
fairly as possible. Accordingly, Baoshan
states, regardless of when the factors
information was reported, the
Department should assign
representative surrogate values.

Department’s Position: We agree with
Baoshan. It is the Department’s policy to
assign surrogate values that most closely
match the reported factor. We have
surrogate values for all the inputs
referenced by this comment.
Consequently, there is no need for the
Department to use facts available for
these factors for the final determination.
Because this comment involves business
proprietary information, please see the
Concurrence Memorandum for a more
complete explanation.

Comment 46: Freight Reporting

Petitioners argue that the Department
found numerous discrepancies in the
freight information supplied by
Baoshan; therefore, Baoshan’s reporting
of freight factors is unreliable.
Petitioners argue that, as facts available,

the Department should use the distance
to the most distant supplier for all
freight factors. However, petitioners
state if the Department does not use
facts available for all freight, then it
must correct certain ministerial errors
relating to freight charges in the
preliminary determination. Petitioners
allege ministerial errors concerning two
factors and the highest calculated freight
rate.

Baoshan argues that petitioners
misconstrued the Department’s
verification report. Baoshan argues that
the report discusses the proper
methodology for calculating freight
distances for Baoshan’s suppliers of one
input. Baoshan claims that, at
verification, the Department confirmed
that its suppliers each supplied varying
guantities of an input during the
investigation period—not identical
guantities as the Department had
presumed in making the freight
calculation in the preliminary
determination. Baoshan claims that the
Department’s narrative in its verification
report merely reiterates the information
that was previously submitted. Baoshan
argues that this is not a reason for
calculating the freight costs for this
input based on facts available.

Baoshan argues that, contrary to
petitioners’ allegation, Baoshan did
provide distances and transportation
mode for the input at issue. Baoshan
claims the accuracy of this information
was confirmed by the Department
during verification. Accordingly,
Baoshan argues, the Department should
use this information for the final
determination.

Finally, Baoshan claims that
petitioners’ explanation of the
Department’s ministerial errors with
respect to freight does not provide the
correct calculation of these values.
Baoshan argues that the calculation
which they submitted in their rebuttal
brief should be used.

Department’s Position: We agree in
part with Baoshan. While there were
errors discovered in Baoshan’s reported
freight factors, the errors were not
significant enough to render the
information unreliable. We have
corrected all of the discovered
inconsistencies for this final
determination. We disagree, however,
that the Department verified that
Baoshan received different quantities of
one input from different suppliers.
Because proprietary information is
involved, please see Analysis
Memorandum for Baoshan for further
discussion of this issue. Because we
were unable to rely on Baoshan’s freight
factor data for one input (for reasons
discussed in the Analysis
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Memorandum), we have used facts
available for freight distances in
connection with that factor. As facts
available, we will continue to use the
same methodology used in the
preliminary determination and take a
simple average of all of Baoshan’s
suppliers of this input.

Comment 47: Valuation of a Certain
Input

Baoshan argues that a certain input,
the identity of which is business
proprietary information, should be
valued based on the input-specific
surrogate value information that has
already been submitted on the record.

Department’s Position: We agree with
Baoshan. Because of the proprietary
nature of this issue, see the Concurrence
Memorandum.

Comment 48: Packing

Baoshan argues that the Department’s
preliminary calculation of the cost of
packing for Bao Steel’s exports contain
three errors. (1) The preliminary
determination, Baoshan claims,
incorrectly calculated packing costs
based on reported information for
loading materials. (2) The Department’s
preliminary packing cost calculations
used an invented “‘estimate” of the
weight of each piece of packing material
used by Bao Steel. (3) In the preliminary
determination, the Department added an
amount for freight costs to the surrogate
value for the packing materials used by
Baoshan.

Department’s Position: We agree in
part with Baoshan. At verification, the
Department was able to ascertain the
actual weight of Baoshan’s packing
materials. Thus, in the final
determination, we have used this value
instead of the estimated weight used in
the preliminary determination. In
addition, we will not add freight to the
surrogate value for the materials used
for packing because the materials are
self-produced. We disagree however,
with Baoshan’s claim that the
Department used information reported
for loading materials instead of that
reported for packing materials. We used
packing labor information from Exhibit
D-6 of Baoshan’s February 19, 1997
response. Thus, we used the same
packing labor information for the final
determination.

3. Liaoning/(Wuyang)

Comment 49: Verification of Labor
Allocations

Petitioners assert that the document
examined at verification *‘Corporate
Announcement of Organizational
Structure” was not collected as a

verification exhibit and does not in
itself attest to the accuracy of Wuyang’s
labor allocations. Petitioners allege that
no attempt was made to verify Wuyang’s
labor allocations by examining company
attendance records, payroll ledgers or
other employment records. Thus,
according to petitioners, those
allocations have not been verified and
cannot be considered reliable.

Department’s Position: We disagree
with petitioners. Wuyang’s verification
report states that, in order to tie together
the A-36 allocation calculation for
labor, the Department examined the
original Ingot-Casting Cost Statement,
the Finished Goods Inventory Ledger of
the Steelmaking Plant, and the
Production Accumulation Report of the
Production Office. For steelmaking, the
Department tied original payroll records
to the total number of employees
reported to the Department. The
Department tied the total payroll
expenses for these same employees to
the August and June 1996 payroll
ledgers. The Department noted no
discrepancies. Thus, petitioners are in
error when they state that the
Department did not examine
employment records and that therefore
Wuyang'’s labor allocations were not
verified. Furthermore, the Department is
not required to collect particular
documents as exhibits to attest that
items have been verified to its
satisfaction.

Comment 50: Standard Raw Material
Factor Consumption Rates

Petitioners argue that Wuyang’s raw
material consumption rates ignore
differences in chemical composition for
different products. In addition,
petitioners maintain that there is no
supporting documentation to
substantiate Wuyang’s assertion that the
material input factors reported are the
quantities required to produce a ton of
finished product sold on a theoretical
weight basis. Petitioners claim that
Wuyang'’s reported factor values are
unreliable and unverified and that it
failed to act to the best of its ability.
Petitioners conclude that the
Department should decline to consider
Wuyang'’s raw material factor
information and apply facts available.

Liaoning and Wuyang counter
petitioners’ claim by stating that they
fail to recognize that Wuyang’s carbon
steel plate is produced using scrap steel
and that although Wuyang’s steel scrap
factor inputs are, in fact, identical for
each grade of subject merchandise that
the company produces, the types of
scrap steel used in production differ in
chemistry for different grades of
merchandise. Liaoning and Wuyang

argue that Wuyang'’s reported material
inputs thus account for the differences
in inputs required to produce different
products and reflect the actual material
inputs for each product sold. Liaoning
and Wuyang conclude that Wuyang has
provided the Department with complete
and accurate information, which has
been verified without discrepancy. With
respect to production on a theoretical
weight basis, Wuyang explains that it
has allocated actual consumption to
theoretical production in a manner
similar to the manner the way in which
a company uses a standard cost system
to allocate actual costs.

Department’s Position: We agree with
Liaoning and Wuyang. The verification
report does not note any discrepancies
between what it encountered at
verification and what Wuyang reported.
With respect to the petitioners’ criticism
as to Wuyang'’s use of theoretical
weights, we note that Wuyang reported
the actual amounts of material inputs
required to produce one theoretical ton
of finished product. Consequently, for
the final determination, there was no
need for the Department to make any
adjustment to factor or sales amounts
due to Wuyang’s use of theoretical
weight.

Comment 51: Reliability of Labor
Allocations

Petitioners state that Wuyang’s
reported labor input rates are
understated and must be rejected.
Petitioners conclude that the
Department must base the final results
for Liaoning and Wuyang on the adverse
best information available pursuant to
19 U.S.C. §1677e(b) and (c). Failing
that, the Department must revise
Wuyang’s data. In addition, petitioners
argue that respondent made a clerical
error in its labor hour calculations.

Department’s Position: We agree with
petitioners that Wuyang’s reported labor
input rates are understated, and we have
therefore recalculated those rates. We
also agree that there was a clerical error
in the labor hours calculation, and have
corrected that error for the final
determination. Because this issue
involves business proprietary
information, please see the Concurrence
Memorandum for a further discussion of
this issue.

Comment 52: Treatment of Heavy Oil,
Oxygen and Coal Gas

Petitioners, citing Sebacic Acid from
the People’s Republic of China, 62 FR at
10530 (March 7, 1997), state that,
consistent with past practice, heavy oil,
oxygen, and coal gas should be treated
as direct energy inputs rather than as
overhead expenses. Petitioners add that
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Wuyang has never provided evidence
that heavy oil was not a fuel and that
at no time has Wuyang explained how
heavy oil was used in the production
process.

Liaoning and Wuyang have expressed
opposition to the Department’s
inclusion of heavy oil in energy costs.
See Wuyang’s submission of June 16,
1997. Liaoning and Wuyang state that in
the event that the Department disagrees
with Wuyang and includes heavy oil in
energy costs, the Department should use
the revised factor the Department
verified. Liaoning and Wuyang add that
the Department used facts available to
determine Chinese inland freight for
heavy oil. If the Department were to
value heavy oil as a factor of production
rather than including it in overhead,
and thus were to require data for
calculating freight, the Department
should use the freight distance reported
in its June 16, 1997 submission
according to Liaoning and Wuyang.

Department’s Position: We agree in
part with both petitioners and
respondents. At the preliminary
determination we included electricity
and coal gas as direct materials as well
as heavy oil with freight added (see
calculation memorandum from case
analysts to the file, June 3, 1997). At
verification, the Department learned
that Wuyang had mistranslated the
measure for heavy oil as kilograms
when it should have been represented
in jin, a Chinese unit of measure
equivalent to half a kilogram. See
Memorandum to Edward Yang, Director,
Office of AD/CVD Enforcement Office 9,
from Elizabeth Patience and Doreen
Chen, Analysts, August 5, 1997.
However, neither at verification nor at
any other time did Wuyang provide
evidence that heavy oil was not a fuel
or explain how it was used in the
production process. We therefore: (1)
Used the revised usage factor for heavy
oil described in the verification report,
(2) included electricity, coal gas and
heavy oil as direct energy inputs and (3)
used the freight distance Wuyang
reported in its June 16, 1997
submission.

Comment 53: Transportation From
Factory to Port

Petitioners maintain that Wuyang
knew that the subject merchandise it
sold to Liaoning was destined for resale
in the United States, and Liaoning never
took physical possession of the subject
merchandise. Accordingly, the surrogate
value of the cost of transporting the
subject merchandise from the factory to
the port of exportation should be
deducted from the U.S. price, conclude
petitioners, in accordance with the

practice described in Brake Drums and
Rotors, 62 FR at 9160, 9170.

Liaoning and Wuyang state that
foreign inland freight should not be
deducted from Liaoning’s export prices
because this expense was not incurred
by Liaoning, but rather was incurred by
its unaffiliated supplier. They further
argue that, at verification, the
Department ascertained that Wuyang’s
factory price included delivery of the
merchandise to the seaport where it was
shipped to the United States by
Liaoning. Respondent argues that in
Titanium Sponge From the Russian
Federation: Final Results of
Antidumping Duty Administrative
Review, 61 FR at 58525 (November 15,
1996) (“Titanium Sponge”’), the
Department determined that “when a
reseller, not the producer, is considered
the exporter, the “original place of
shipment” is the point from which the
reseller shipped the merchandise.”
Respondent concludes that Liaoning’s
acquisition price thus included all
inland freight expenses, and the cost of
transporting the subject merchandise
from the factory to the PRC seaport
should hence be treated as a component
of Wuyang’s total costs instead of a
deduction from the price to the U.S.
customer.

Department’s Position: We agree with
petitioners. In Brake Drums and Rotors
we explained that it is the Department’s
“normal methodology to strip all
movement charges, including all foreign
inland freight, from the U.S. price being
compared to the NME normal value
based on factors of production.” While
it is true that in Titanium Sponge the
Department did not deduct factory-to-
port movement charges from the U.S.
starting price, and instead included “in
normal value an amount for the inland
freight,” the circumstances in that case
were different from those in the current
investigation. Specifically, in Titanium
Sponge, (1) the subject merchandise
produced in an NME country was sold
to an exporter located in a market
economy without knowledge on the part
of the producer that the United States
was the ultimate destination for the
merchandise, and (2) the exporter took
physical possession of the subject
merchandise. Liaoning is not located in
a market economy; therefore the actual
price it paid to Wuyang, which also is
not a market economy firm, is not
relevant. (Furthermore, Liaoning’s
supplemental section B questionnaire
response states that ““Liaoning does not
hold any inventory of the subject
merchandise prior to export”). The
expense incurred to transport the steel
to the port is part of the cost of the U.S.
sale and the factory was the original

place of shipment for the sale. Thus the
Department has continued to deduct the
surrogate value of the cost of
transporting the subject merchandise
from the factory to the port of
exportation from the U.S. price in its
final determination calculations.

4. Shanghai Pudong

Comment 54: Facts Available

Petitioners allege that the verification
team’s investigation of Shanghai Pudong
revealed that the company had been
repeatedly misstating and concealing
information concerning many critical
aspects of this investigation. See, e.g.,
Verification Report at 1-2 (listing seven
of the items that had been misreported
by this respondent). Petitioners contend
that the consistency and repetition of
Shanghai Pudong’s omissions and
misrepresentations suggest that these
were not innocent mistakes, but
calculated to obtain results more
favorable to Shanghai Pudong,
demonstrating its repeated lack of
cooperation in providing the requested
information. Petitioners argue that
Shanghai Pudong’s actions in this
regard have prejudiced the petitioners
and warrant application of adverse facts
available.

Shanghai Pudong argues that
petitioners’ accusation and request for
adverse facts available is completely
without merit. Shanghai Pudong asserts
that the only evidence offered by
petitioners of the alleged omissions
were errors corrected by Shanghai
Pudong at the start of verification.
Shanghai Pudong asserts that it went to
great lengths to ensure that the
information provided to the Department
was as accurate and complete as
possible and that the Department
verified the responses finding only
minor errors.

Department’s Position: We disagree
with petitioners. The errors cited by
petitioners were corrected by
respondents prior to the start of the
Department’s verification. In addition,
the Department examined the errors in
question and determined that they were
not large enough or sufficiently different
from the previous responses to
constitute a new questionnaire
response. Consequently, the Department
determines that there is no basis
rejecting Shanghai Pudong’s entire
response for the use of total adverse
facts available in this situation.

Comment 55: Shanghai Pudong and
Shanghai No. 1

Petitioners contend that Shanghai
Pudong and Shanghai No. 1, which did
not respond to the Department’s
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questionnaire, should be collapsed by
the Department and treated as a single
entity because, they allege, both plants
are controlled by Shanghai
Metallurgical. Petitioners contend that
Shanghai Metallurgical is involved in
the business operations of Shanghai
Pudong and Shanghai No.1. They note
that the Department discovered at
verification that Shanghai Metallurgical
appoints the Chairman of the Board of
both Shanghai Pudong and Shanghai
No.1. Additionally, petitioners note that
all large investments by Shanghai
Pudong and Shanghai No. 1 must be
approved directly by Shanghai
Metallurgical. Petitioners claim that
respondents characterization of
Shanghai Pudong and Shanghai No. 1 as
“‘competitors’ is simply preposterous.
Petitioners note that there is an annual
meeting between Shanghai
Metallurgical, Shanghai Pudong and
Shanghai No. 1 which includes
discussion of business targets,
investment and productivity. Petitioners
state that no such meetings or
discussions pursuant to such meetings
could possibly take place between true
competitors.

Petitioners also contend that the
production facilities of Shanghai
Pudong and Shanghai No.1 are not
substantially different, thus presenting
the possibility of manipulation of price
or production. Therefore, that the two
companies should be treated as one
entity for purposes of calculating an
antidumping margin.

Shanghai Pudong asserts that under
the provisions of Section 771(33) of the
Tariff Act, Shanghai Pudong and
Shanghai No. 1 are not affiliated. It
states that the two companies are not
siblings, spouses, or ancestors/lineal
descendants. The two firms, Shanghai
Pudong contends, are not officers,
directors, partners or employers nor do
they control each other or own stock in
one another. Shanghai Pudong argues
that Shanghai Metallurgical does not
exercise control over either it or
Shanghai No. 1. Accordingly, they
argue, this is not a case of “‘[tJwo or
more persons directly or indirectly
controlling, controlled by, or under
common control with, any person”
under the terms of Section 1677(33)(f) of
the statute. Consequently, Shanghai
Pudong claims there is no basis for
finding that Shanghai Pudong and
Shanghai No. 1 are affiliated under the
statute.

Shanghai Pudong states that it would
also be improper to collapse the two
companies because of significant
differences in their production facilities
and capabilities.

Shanghai Pudong further claims that
there is no possibility of manipulation
of price or production by Shanghai
Pudong and Shanghai No.1. It asserts
that the two companies are independent
entities that do not share any managerial
employees or board members. It notes
that there are no joint ventures between
the companies, and claims that they do
not share marketing information—each
company makes independent marketing
and pricing decisions. They also do not
share information regarding production
or scheduling. Consequently, Shanghai
Pudong asserts, there is absolutely no
evidence of any potential for the
manipulation of prices or production in
the event that Shanghai Pudong and
Shanghai No. 1 are not collapsed.

Shanghai Pudong also notes that
collapsing it with Shanghai No. 1 for the
purposes of calculating costs would
directly contradict the Department’s
past decisions. It claims in the German
Large Newspaper Printing Press case,
the Department acknowledged that the
related producers of identical subject
merchandise satisfied the normal
criteria for collapsing, but nevertheless
refused to collapse the companies for
the purpose of its cost calculations. See
Notice of Final Determination of Sales
at Less Than Fair Value: Large
Newspaper Printing Presses from
Germany (“LNPPs from Germany’’), 61
FR 38166, 18188 (July 23, 1996). The
Department held that the criteria *“‘relate
to collapsing companies for sales
purposes rather than cost.” Shanghai
Pudong claims there is clearly no basis
for collapsing it with Shanghai No. 1—
competitors who do not have any
business dealings with one another—for
the purposes of calculating costs.

Department’s Position: Petitioners
claim that the relationship which
Shanghai Pudong and Shanghai #1 share
with Shanghai Metallurgical requires
that the Department “‘collapse’ the two
producers based on an analysis under
the criteria set forth in Nihon Cement.
See Nihon Cement Co. v. United States,
17 CIT 400 (1993).

We have construed petitioners’ claim
as a request to examine whether it is
appropriate for Shanghai Pudong to be
treated a separate entity for purposes of
assigning a dumping margin.

The sole reason advanced by
petitioners for arguing that Shanghai
Pudong should not be given a separate
rate is that this result is precluded by
Shanghai Metallurgical’s alleged control
over Shanghai Pudong and Shanghai
No. 1.

In NME cases we only assign separate
rates to exporters and Shanghai No. 1
did not export to the United States.

As discussed above in Comment 1, we
have determined that Shanghai Pudong
has met the criteria for separate rates by
demonstrating both a de facto and a de
jure absence of government control over
its export operations. Shanghai No. 1
has made no such demonstration and
therefore is not entitled to a separate
rate.

Furthermore, we note that, even if we
had conducted a “collapsing’ analysis,
with respect to Shanghai Pudong and
Shanghai No.1, the results would have
been identical because substantial
retooling would be required in order for
Shanghai Pudong and Shanghai No. 1 to
restructure manufacturing priorities.
Finally, we determine that although
there is some potential for manipulation
of price or production, this potential is
not “‘significant.” Because business
proprietary information is associated
with these conclusions, please see the
Concurrence Memorandum for details.

We also note that Shanghai Pudong
incorrectly cites Comment 13 of LNPPs
from Germany for the proposition that
the Department will not “collapse”
producing companies whose sales data
it is not using. Because the comment
cited involved a narrow issue of
averaging the cost of manufacturing the
subject merchandise with respect to the
respondent company and its affiliate,
the question of *‘collapsing” (i.e.,
treating two firms as a single
respondent) was not raised in that case.
Therefore, what the Department meant
by the last sentence of Comment 13 in
LNPPs from Germany was that the five
collapsing criteria cited by the LNPPs
respondent referred to “‘collapsing
companies,” rather than to decisions
solely involved cost averaging.

Comment 56: Unreported Consumption
of an Input

Petitioners contend that Shanghai
Pudong’s consumption and conversion
factors for a certain input are incorrect.
Petitioners state that information
obtained at verification was
undocumented and inconsistent with
information previously submitted by
respondent. Petitioners note that two of
Shanghai Pudong’s facilities showed a
different usage rate per ton of the input.
Accordingly, they urge that the
Department should base valuation of the
input on adverse information available.

Shanghai Pudong argues that
petitioners’ arguments are flawed and
should be disregarded. It notes that the
usage per ton of the input varies by
facility. In addition, it contends that it
did not track the usage of the input in
the normal course of business.
Consequently, at the request of the
Department, Shanghai Pudong
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calculated a conversion calculation that
yielded the values reported to the
Department.

Department’s Position: We agree with
Shanghai Pudong. We reviewed this
issue at verification and found that the
usage rate for the input does vary by
facility. Consequently, we asked
Shanghai Pudong to calculate the
conversion factor and amount of the
material necessary to produce the input
which we examined at verification.
Since Shanghai Pudong’s methodology
was reasonable, we have accepted these
values for the final determination.
Because this issue involves business
proprietary information, please see the
Concurrence Memorandum for a more
complete explanation.

Comment 57: Transportation Charges for
Certain Inputs

Petitioners contend that the
Department should use adverse facts
available to value transportation charges
for a certain input. They argue that, at
verification, the Department found that
Shanghai Pudong’s reported information
for the largest suppliers of this input
were incorrect. Petitioners argue that, as
adverse facts available, the Department
should calculate freight charges for this
input based on the longest distance and
highest volume reported.

Petitioners also urge the Department
to use adverse facts available for the
transportation distances for four other
inputs. Petitioners note that the
Department discovered errors at
verification with respect to these inputs.

Shanghai Pudong asserts that it
attempted to provide support for the
input at verification but was not
allowed to by the Department. Shanghai
Pudong argues that despite the errors
uncovered at verification, the
information reported was basically
accurate and can be used for the final
determination.

Concerning the transportation
distances for the four other inputs,
Shanghai Pudong notes that the
Department verified the information and
found only minor errors. Shanghai
Pudong claims that the Department
should follow its established practice
and use the verified information in the
final determination, citing Ferrosilicon
from Brazil, 59 FR at 732, 736 (January
6, 1994) and Sulfur Dyes, 58 FR at 7537,
7543.

Department’s Position: We agree with
petitioners in part. We found at
verification that Shanghai Pudong
incorrectly reported its top ten suppliers
for a certain input. The Department
examined Shanghai Pudong’s
documentation and methodology with
the assistance of its staff and found it to

be incorrect. Consequently, for the final
determination, we calculated the freight
distances for this input using the longest
distance reported for the input.
However, we disagree with petitioners
regarding the transportation information
supplied for the other four inputs. The
Department verified this information
and found only minor errors.
Consequently, we have determined that
it is not necessary to use facts available
for the distances for these inputs. Due
to the proprietary nature of details
concerning this issue, see the
Concurrence Memorandum.

Comment 58: Unreported Inputs From
Unaffiliated Company

Petitioners contend that, at
verification, the Department asked for,
but was unable to obtain from Shanghai
Pudong, certain information concerning
inputs from an unaffiliated company.
They claim that certain information was
not part of the record and, therefore, the
Department should base its calculations
on adverse facts available.

Shanghai Pudong argues that the
petitioners misrepresent the facts
regarding the operations of the
unaffiliated company. Shanghai Pudong
contends that there is information on
the record concerning certain inputs
that it was able to obtain from the
company. Shanghai Pudong states that
for one input, it was unable to obtain
the information from the unaffiliated
entity. However, it notes that it
attempted to fully cooperate with the
Department. Further, it claims that
petitioners’ suggestion for using facts
available for this situation is
inappropriate because this is not a
situation in which an interested party
failed to cooperate.

Department’s Position: We agree with
respondents. Because of the proprietary
nature of the details of this issue, see the
Concurrence Memorandum.

Comment 59: Gas Inputs

Petitioners contend that Shanghai
Pudong misled the Department by not
correctly reporting gas inputs that were
used in a certain production facility.
Petitioners urge the Department to use
adverse facts available for these gas
inputs.

Shanghai Pudong argues that
petitioners misunderstand the
production process and have
erroneously stated where the inputs are
generated. Shanghai Pudong claims that
the production facility accounted for the
inputs in question in the
“miscellaneous expenses’ category.
Shanghai Pudong also notes that, in the
normal course of business, the facility
only consumed trivial amounts of these

inputs. Consequently, Shanghai Pudong
did not track these inputs in its normal
record keeping system. Therefore,
respondents state, there is no need to
use facts available in this situation.

Department’s Position: We agree with
respondent. We found at verification
that Shanghai Pudong did use small
amounts of certain inputs in a particular
facility and that respondent included
these inputs in the “miscellaneous
expenses’” of its monthly production
report.

Comment 60: Adjustment of Labor
Inputs

Petitioners argue that the Department
should adjust Shanghai Pudong’s
reported labor inputs upward to account
for the cost factors associated with
transporting slabs between Shanghai
Pudong’s facilities. They contend that,
because respondent did not report these
factors, the Department should use
adverse facts available to calculate labor
costs incurred in the transportation
process.

Shanghai Pudong asserts that the
labor used to move materials between
facilities is properly treated as an
overhead expense. They further state
that they notified the Department that
they treated this expense as part of
overhead in the supplemental
guestionnaire response. Shanghai
Pudong further notes that the
Department never notified Shanghai
Pudong that this methodology was
incorrect in any way. Shanghai Pudong
argues that petitioners’ arguments for
the use of facts available are incorrect
and should be rejected.

Department’s Position: We agree with
Shanghai Pudong that the labor used to
move materials between facilities is
properly treated as overhead. We
verified and accepted Shanghai
Pudong’s methodology for reporting the
workers involved and the unit with
which they are associated.

Comment 61: Assignment of
Appropriate Surrogate Values for a
Certain Input

Respondents argue that the
Department should assign appropriate
surrogate values to the two different
grades of a certain input used by
Shanghai Pudong. They maintain that
because the Department discussed usage
of different grades at verification and
because these two grades vary
substantially in market value, the
Department should assign appropriate
surrogate values to each of the grades
actually used in the production process.

Petitioners contend that there is no
evidence on the record to support
respondents’ proposed methodology of
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valuing the input by grade. According to
petitioners, the Department never
verified the quantity and value of the
different grades produced or consumed.
The new information submitted by
respondents should be disregarded as it
contains unverified information and
unexplained calculations based on the
unverified information. Petitioners
suggest valuing this input as they
suggested in their comment for the
relevant surrogate values.

Department’s Position: We agree with
petitioners that this information was
new at verification and represents a
major change to the data which had
been previously submitted. It has been
the Department’s practice that if this
information constitutes a significant
change, the Department may not use
this information in the final
determination. Failing to report inputs
in a timely manner clearly constitutes a
major impediment to the investigation.
See 19 U.S.C. 1677¢e((a)(2)(c)). Moreover,
by not reporting certain inputs until
after the due date for such information,
Shanghai Pudong has failed to act to the
best of its ability to comply with the
Department’s requests for timely
submissions of information.

However, the Department, in keeping
with our position in comment 29 above,
agrees that it is our responsibility to
value each of the grades of the input
separately, to the best of our ability.
Therefore, we have valued the two
grades reported before verification
separately. We are valuing one grade of
the input at the market economy price
paid by the respondent and we are
valuing the other grade of the same
input with Indian Monthly Statistics.
See Shanghai Pudong’s factor valuation
memorandum for more information on
this issue.

Comment 62: Ministerial Errors

Petitioners allege that the Department
made certain ministerial errors in the
preliminary determination with respect
to Shanghai Pudong.

Factor Costs for Certain Inputs:
Petitioners argue that the Department
should value two inputs based on the
production factors submitted by
Shanghai Pudong rather than Indian
surrogate values. Respondents agree
with petitioners that the Department
should use its reported factors rather
than the values from Indian Monthly
Statistics.

Transportation Surrogate Values:
Petitioners allege that the Department
used an incorrect transportation
surrogate value for truck freight in the
preliminary determination.

Respondents had no comment on this
issue.

Freight Error: Petitioners contend the
Department incorrectly calculated the
freight charges in the preliminary
determination. Respondents did not
comment on this issue.

Respondents had no comment on this
issue.

Freight for a Certain Input: Petitioners
argue that the Department should revise
its calculation of the freight charges
associated with a certain input.
Respondents did not comment on this
issue.

Department’s Position: (a) Factor costs
for certain inputs: We have used
surrogate values from Indian Monthly
Statistics for these inputs. (b)
Transportation surrogate value: We
agree with petitioners and have
corrected the error for the final
determination. (c) Freight error: We
agree with petitioners and have
corrected the error for the final
determination. (d) Freight for a Certain
Input: We agree with petitioners that we
incorrectly calculated freight for a
certain input in the preliminary
determination. However, the ministerial
error allegation is irrelevant to the final
determination as Shanghai Pudong
submitted revised transportation
distances which correct for this error.
Because of the proprietary nature of the
details of these issues, see the
Concurrence Memorandum for a more
complete discussion.

5. WISCO

Comment 63: Facts Available: Certain
Factors

Petitioners argue that, because certain
factor inputs were misreported or
withheld and only discovered at
verification, the Department should
apply adverse facts available for these
inputs. In particular, they contend that
WISCO did not report the inputs of
certain factors at particular stages of
production. Second, they argue that
WISCO misreported the amount of by-
product electricity generated at a certain
stage of production. Additionally, they
contend that WISCO misreported
certain by-products. Finally, they argue
that WISCO failed to report distances for
certain material inputs. They contend
that this misreporting constitutes a
significant impediment to this
investigation and as such, the
Department should apply adverse facts
available in making its final
determination. See 19 U.S.C. 1677e
((@)(2)(c)), 19 U.S.C. 1677e (b), and 19
U.S.C. 1677m(e) (1996).

WISCO asserts that the errors
discovered at verification were minor in
nature and did not impede the
investigation. It contends that the

Department typically uses information
to which minor correction have been
made in its final determination.

Department’s Position: We agree with
WISCO in part. We found that five of
the six errors that the Department
discovered at verification were minor in
nature and do not justify the use of
adverse facts available. Our review of
these five errors indicates that they were
caused by oversight or clerical error on
the part of WISCO. Consequently, we
disagree with petitioners’ assertion that
these errors clearly constituted a
significant impediment to this
investigation or that they proved that
WISCO failed to act to the best of its
ability to comply with a request for
information. We note that it has been
the Department’s position in the past to
accept such changes for the final
determination of an antidumping
investigation. See, e.g., Ferrosilicon
from Brazil, 59 FR at 736; Sulfur Dyes,
58 FR at 7543.

However, we agree with petitioners
that one of the six errors indicated that
WISCO did not report the inputs of
certain factors at particular stages of
production. Therefore, for these inputs
we have applied facts available for the
final determination. Because this
involves proprietary information, please
see the Concurrence Memorandum for a
more complete explanation.

Comment 64: By-Product Credits

Petitioners contend that the
Department should reject WISCO’s
claimed credits for by-products at a the
coke-making facility. They allege that, at
verification, the Department discovered
that many of the agents used to further
process a certain by-product into other
by-products are listed on WISCO’s
production reports but were not
reported to the Department.
Additionally, they argue that the
Department should not allow the offset
because the claimed by-products require
further processing. For this reason, they
argue that the Department should apply
facts available and deny any credit for
these by-products, relying on 19 U.S.C.
1677e(a) and (b).

Respondents argue that petitioners’
arguments appear to be based on a basic
misunderstanding of WISCQO’s reporting
of factors used and products produced
at WISCO'’s coke-making facility.
WISCO maintains that almost all of the
factors used to process the by-products
of the coke-making facility were
included in the reported factors of
production and that the minor reporting
errors discovered during verification
regarding factors used in the coke-



Federal Register / Vol. 62, No. 224 / Thursday, November 20, 1997 / Notices

61997

making facility consisted of the
omission of certain inputs used to
process a by-product. It contends that it
told the Department during verification
that only a few inputs are consumed
during processing. Therefore, WISCO
argues that the only relevant omissions
of factors in the particular facility were
the quantities of certain inputs used in
the processing of the by-product.
Furthermore, they assert that the
verification report indicates that these
quantities were reported in the
production records provided to the
Department during verification and are
included in the record in Verification
Exhibit W-24. WISCO urges the
Department to use this verified
information to determine the quantity of
inputs at the facility.

Department’s Position: We agree with
petitioners in part. The Department
noted in its verification report that
“WISCO did not report the factors used
to further process [the inputs]. In fact,
many of the agents used to refine [the
inputs] are listed on the production
reports, but were not reported by
respondent.” The Department only
discovered these factors in examining
the production reports at the beginning
of verification, because WISCO did not
submit this information prior to
verification. It is the Department’s
general policy to only grant by-product
credits for by-products actually
produced directly as a result of the
production process. A respondent must
report the factors associated with the
further refining of a by-product if they
wish to receive a credit for the further
refined product. Even though these
factors were in the production reports,
WISCO failed to report these factors to
the Department. Therefore, we have
denied any credit for these by-products
for the final determination. Because this
issue involves business proprietary
information, please see the Concurrence
Memorandum for more information.

Comment 65: Facts Available

Petitioners contend that market
economy purchases of certain inputs
should be assigned adverse facts
available because the company was
unable, at verification, to provide
invoices for the purchases. See Persico
Pizzamiglio S.A. v. United States, 18
CIT 299, 305 (1994), 19 U.S.C. 1677m(i),
and 19 U.S.C. 1677e (1988). In addition,
they argue that the domestically
purchased input should be assigned
facts available for this company due to
the company’s failure to report
consumption of these inputs until after
the questionnaire deadline. As facts
available, they argue that the
Department should assign the highest

surrogate value on the record to each
purchase.

Respondents maintain that, even
though they were unable to provide
invoices to substantiate their market
economy purchases of certain inputs,
they did provide the Department with
copies of the relevant contracts, which
contained the price and the terms of
sale, and Chinese Government Customs
(CCIB) forms showing the quantities
imported. They contend that all relevant
information regarding WISCO’s market
economy purchases of these inputs were
verified by the Department and should
be used in the final determination.

Department’s Position: We agree with
petitioners that we should assign
adverse facts available to market
economy purchases of inputs at issue.
We found at verification that WISCO
was unable to provide invoices for the
purchases of these inputs. We did
examine the terms of sale based on the
contracts and the CCIB forms. The CCIB
forms do not include prices, and while
the contract show the original
arrangements, they may not reflect the
prices ultimately paid. This is why the
Department relies on invoices reflecting
the amount actually billed and the
currency in which payment was
required. These invoices should be
available to WISCO, and WISCO’s
failure to produce them casts doubt on
its assertion that the contract terms were
final. For the final determination, we are
using, as facts available, a single
surrogate value from Indian Monthly
Statistics for these inputs. Because this
issue and our calculation of adverse
facts available involves business
proprietary information, please see the
Concurrence Memorandum for a more
complete explanation of the issue and
our methodology.

Comment 66: Financial Records

Petitioners, citing Ansaldo
Componenti, S.p.A. v. United States,
628 F. Supp. 198, 204 (CIT 1986) argue
that the Department should apply
adverse facts available because WISCO
failed to provide certain financial
records requested by the Department in
the supplemental questionnaire. See
also 19 U.S.C. 1677¢e(a).

WISCO claims that, although it did
decline to submit copies of these
documents due to legitimate business
concerns, this decision did not impede
the course of the investigation. In
addition, WISCO states that the
Department did not inform it that its
response was deficient in any way.
WISCO maintains that, in non-market
economy cases, issues regarding the
actual profits earned by non-market
economy producers and regarding its

actual non-operating income and
expenses are not relevant to the
investigation. Instead, this information
is subsumed in the SG&A expense rate
and the profit rate that are obtained
from a surrogate country for use in the
Department’s normal value calculations.
Therefore, WISCO argues that adverse
facts available is not warranted in this
case.

Department’s Position: We agree with
respondents that, although WISCO did
not provide the requested financial
reports, it did provide a sufficient
explanation of why this information is
considered sensitive. We also
determined that the information
contained in the financial reports was
not necessary to the investigation and,
therefore, WISCO'’s failure to provide it
did not impede the course of the
investigation. Consequently, we
disagree with petitioners claim that we
should use adverse facts available for
WISCO based on this issue. Because this
issue involves business proprietary
information, please see the Concurrence
Memorandum for a more complete
explanation.

Comment 67: Product Specificity

Petitioners contend that the
Department should reject WISCO’s
claim that it is unable to report certain
input factors based on width and other
characteristics. They argue that, in fact,
other information WISCO submitted on
the record suggests that WISCO could
have reported these characteristics.
Accordingly, petitioners urge the
Department to apply adverse facts
available.

WISCO maintains that it properly
answered the Department’s March 12,
1997 supplemental questionnaire on
this issue and explained therein why
width cannot be a distinguishing factor
for WISCO in the assignment of control
numbers. The Department, they argue,
did not notify WISCO that its response
was deficient in any way and at
verification, the Department examined
WISCO'’s production records and
verified that its descriptions were
correct.

Department’s Position: We agree with
WISCO that its response to the
supplemental questionnaire was
sufficient to explain why WISCO was
unable to report input factors based on
certain characteristics. At verification,
we examined WISCO'’s records and
found them to be consistent with the
response. Therefore, we disagree with
petitioners’ claim that the Department
should use facts available for this issue.
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Comment 68: Adjustment of Labor
Inputs

Petitioners argue that the Department
should adjust WISCO's reported labor
inputs upward to account for the
significant materials handling costs
associated with transporting materials
and equipment between WISCO'’s
facilities. They contend that, because
labor may play a more significant role
in the transportation process than is
indicated by WISCO'’s current allocation
methodology, the Department, using
adverse facts available, should calculate
labor and other costs incurred in the
transportation process and use this
information to adjust upward the labor
factor usage rates. See 19 U.S.C.
1677b(c)(3).

WISCO asserts that the labor used to
move materials between facilities is
properly treated as an overhead
expense. It further states that the
Department verified that the bulk of the
materials are transported between
facilities using conveyor belts and
pipelines and, therefore, petitioners’
assertion that the labor costs associated
with the transportation of material is
significant is factually incorrect.
Furthermore, WISCO maintains that it
has a separate transport unit that is
responsible for movement of materials
and equipment and it is not possible to
link specific inputs used in the

transport unit to the production of only
subject merchandise. WISCO argues
that, even if the Department decided to
adjust WISCO'’s labor factors to account
for labor employed in the internal
transport unit, the adjustment suggested
by petitioners is inappropriate because
petitioners suggest that the Department
base its labor adjustment on the
surrogate value for train transportation.
WISCO argues that there is no
explanation for why the Department
should link a surrogate value for rail
freight and labor costs associated with
internal shipment of materials within
WISCO'’s facilities. WISCO argues that
petitioners’ arguments should be
rejected.

Department’s Position: We agree with
WISCO that the labor used to move
materials between facilities is properly
treated as overhead, based on our
observations at verification. In addition,
we verified and accepted WISCQO’s
methodology for reporting workers
involved in moving material between
facilities and the unit with which they
are associated.

Comment 69: Ministerial Error—River
Freight

Petitioners contend that the
Department made a ministerial error in
valuing river freight in the preliminary
determination and should correct it in

the final determination. WISCO did not
comment on this issue.

Department’s Position: We agree with
petitioners that there was a ministerial
error in the portion of the SAS program
used for valuing river freight in the
preliminary determination. We have
corrected this error for the final
determination. See Comment 25 above.

Suspension of Liquidation

On October 24, 1997, the Department
signed a suspension agreement with the
Government of the PRC suspending this
investigation. Therefore, we are
instructing Customs to terminate the
suspension of liquidation of all entries
of cut-to-length carbon steel plate from
the PRC. Any cash deposits of cut-to-
length carbon steel plate from the PRC
shall be refunded and any bonds shall
be released.

On October 14, 1997, we received a
request from petitioners requesting that
we continue the investigation. We
received a separate request for
continuation from the United
Steelworkers of America, an interested
party under section 771(9)(D) of the Act
on October 15, 1997. Pursuant to these
requests, we have continued and
completed the investigation in
accordance with section 734(g) of the
Act. We have found the following
margins of dumping:

Weighted-average manufacturer/exporter Margér;]t()per-
Anshan (AISCO/Anshan International/Sincerely ASIa LEA.) .....cooiiiiiiiiii et 30.68
Baoshan (Bao/Baoshan International Trade Corp./Bao Steel Metals Trading COIP.) ......eoouiiriieiiiaiieiieeniie ettt 34.44
[IE= Vo] o110 o R T O T T T T T T PO TP T T TP TP TP PSP PP O PR PPPTPPPPO 17.33
Shang@hai PUAONG ....o.viiiiiiiiiiiie ettt siee e 38.16
WISCO (Wuhan/International Economic and Trading Corp./Cheerwu Trader Ltd.) ... 128.59
CRINA-WIAE RAIE ...ttt ettt e st e et a et e e R e e et e Re e e e AR e e s e e e Rt e s e e R e e st e R e e ae e et eRe e et eRe e e e e Re e n e e b e e n e e reenneen e e e e eees 128.59

China-Wide Rate

The China-wide rate applies to all
entries of the subject merchandise
except for entries from exporters that are
identified individually above.

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the ITC of our
determination. As our final
determination is affirmative, the ITC
will determine, within 45 days, whether
these imports are causing material
injury, or threat of material injury, to an
industry in the United States.

On October 24, 1997, the Department
entered into an Agreement with the
Government of the PRC suspending this
investigation. Pursuant to Section 734(g)
of the Act, petitioners, Liaoning and
Wuyang have requested that this
investigation be continued. If the ITC’s

final determination is negative, the
Agreement shall have no force or effect
and the investigation shall be
terminated. See Section 734(f)(3)(A) of
the Act. If, on the other hand, the
Commission’s determination is
affirmative, the Agreement shall remain
in force but the Department shall not
issue an Antidumping duty order so
long as (1) the Agreement remains in
force, (2) the Agreement continues to
meet the requirements of subsection (d)
and () of the Act, and the parties to the
Agreement carry out their obligations
under the Agreement in accordance
with its terms. See Section 734(f)(3)(B)
of the Act.

This determination is published
pursuant to section 735(d) of the Act.

Dated: October 24, 1997.
Robert S. LaRussa,

Assistant Secretary for Import
Administration.

[FR Doc. 97-30393 Filed 11-19-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Evaluation of State Coastal
Management Programs and National
Estuarine Research Reserves

AGENCY: Office of Ocean and Coastal
Resource Management, National Ocean
Service, National Oceanic and
Atmospheric Administration (NOAA),
DOC.
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ACTION: Notice of availability of
evaluation final findings.

SUMMARY: Notice is hereby given of the
availability of the final evaluation
findings for the Alabama, Louisiana,
Mississippi, North Carolina,
Washington, and American Samoa
Coastal Management Programs, and the
Apalachicola (Florida), and Rookery Bay
(Florida) National Estuarine Research
Reserves (NERRSs). Sections 312 and 315
of the Coastal Zone Management Act of
1972 (CZMA), as amended, require a
continuing review of the performance of
coastal states with respect to approved
coastal management programs and the
operation and management of NERRSs.
The States of Alabama, Louisiana,
North Carolina, and Washington, and
the Territory of American Samoa were
found to be implementing and enforcing
their Federally approved coastal
management programs, addressing the
national coastal management objectives
identified in CZMA Section 303(2)(A)-
(K), and adhering to the programmatic
terms of their financial assistance
awards. The State of Mississippi was
found to be not fully adhering to its
approved coastal zone program and is
not implementing and enforcing the
program in a satisfactory manner.
Apalachicola and Rookery Bay NERRs
were found to be adhering to
programmatic requirements of the NERR
System. Copies of these final evaluation
findings may be obtained upon written
request from: Vickie Allin, Chief, Policy
Coordination Division, Office of Ocean
and Coastal Resource Management,
NOS/NOAA, 1305 East-West Highway,
10th Floor, Silver Spring, Maryland
20910, (301) 713-3087x126.
(Federal Domestic Assistance Catalog 11.419,

Coastal Zone Management Program
Administration)

Dated: November 14, 1997.
Nancy Foster,
Assistant Administrator.
[FR Doc. 97-30554 Filed 11-19-97; 8:45 am]
BILLING CODE 3510-08-M

DEPARTMENT OF COMMERCE

National Telecommunications and
Information Administration

Advisory Committee on Public Interest
Obligations of Digital Television
Broadcasters; Notice of Open Meeting

November 20, 1997.

ACTION: Notice is hereby given of a
meeting of the Advisory Committee on
Public Interest Obligations of Digital
Television Broadcasters, created
pursuant to Executive Order 13038.

SUMMARY: The President established the
Advisory Committee on Public Interest
Obligations of Digital Television
Broadcasters (PIAC) to advise the Vice
President on the public interest
obligations of digital broadcasters. The
Committee will study and recommend
which public interest obligations should
accompany broadcasters’ receipt of
digital television licenses. The President
designated the National
Telecommunications and Information
Administration to provide secretariat
services for the Committee.

AUTHORITY: Executive Order 13038,
signed by President Clinton on March
11, 1997.

DATES: The meeting will be held on
Friday, December 5, 1997 from 9:00 a.m.
until 5:30 p.m.

ADDRESSES: The meeting is scheduled to
take place in the Lounge of the Export-
Import Bank of the United States, 11th
Floor, 811 Vermont Avenue, N.W.,
Washington, D.C. 20571. This location
is subject to change. If the location
changes, another Federal Register
notice will be issued. Updates about the
location of the meeting will also be
available on the Advisory Committee’s
homepage at www.ntia.doc.gov/
pubintadvcom/pubint.htm or you may
call Karen Edwards at 202-482-8056.

FOR FURTHER INFORMATION CONTACT:
Karen Edwards, Designated Federal
Officer and Telecommunications Policy
Specialist, at the National
Telecommunications and Information
Administration; U.S. Department of
Commerce, Room 4716; 14th Street and
Constitution Avenue, N.W;
Washington, DC 20230. Telephone:
202-482-8056; Fax: 202-482-8058; E-
mail: piac@ntia.doc.gov.

Media Inquiries: Please contact Paige
Darden at the Office of Public Affairs, at
202-482-7002.

Agenda
Friday, December 5

Opening remarks

Briefings on the perspectives and
experiences of the public interest
and broadcasting communities, and
on digital technology

Public Comment

Committee Business

Closing Remarks

This agenda is subject to change. For
an updated, more detailed agenda,
please check the Advisory Committee
homepage at www.ntia.doc.gov/
pubintadvcom/pubint.htm.

Public Participation: The meeting will
be open to the public, with limited
seating available on a first-come, first-
served basis. This meeting is physically

accessible to people with disabilities.
Any member of the public requiring
special services, such as sign language
interpretation or other ancillary aids,
should contact Karen Edwards at least
five (5) working days prior to the
meeting at 202—-482-8056 or at
piac@ntia.doc.gov. Please bring a form
of picture identification such as a
driver’s license or passport for clearance
into the building on the day of the
meeting.

Any member of the public may
submit written comments concerning
the Committee’s affairs at any time
before or after the meeting. Comments
should be submitted through electronic
mail to piac@ntia.doc.gov (please use
“Public Comment” as the subject line)
or by letter addressed to the Committee
at the address listed below (please place
“Public Comment” on the bottom left of
the envelope).

Guidelines for Public Comment: The
Advisory Committee on Public Interest
Obligations of Digital Television
Broadcasters welcomes public
comments. In general, opportunities for
oral comment will usually be limited to
no more than five (5) minutes per
speaker and no more than thirty (30)
minutes total at meetings. Written
comments received from the public may
be mailed (if at least thirty-five (35)
paper copies are submitted) or
forwarded by email to the committee
members prior to the meeting date.
However, comments received too close
to the meeting date will normally be
provided to committee members at the
meeting. Written comments received
shortly after a meeting will be compiled
and sent as briefing material prior to the
next meeting.

Obtaining Meeting Minutes: Within
thirty (30) days following the meeting,
copies of the minutes of the meeting
may be obtained over the Internet at
www.ntia.doc.gov/pubintadvcom/
pubint.htm, by phone request at 202—
501-6195, or by written request to
Karen Edwards; Advisory Committee on
Public Interest Obligations of Digital
Television Broadcasters; National
Telecommunications and Information
Administration; U.S. Department of
Commerce, Room 4716; 14th Street and
Constitution Avenue N.W.; Washington,
DC 20230.

Shirl Kinney,

Deputy Assistant Secretary for
Communications and Information.

[FR Doc. 97-30546 Filed 11-19-97; 8:45 am]
BILLING CODE 3510-60—P
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COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Increase of Guaranteed Access Levels
for Certain Cotton and Wool Textile
Products Produced or Manufactured in
Costa Rica

November 14, 1997.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs increasing
guaranteed access levels.

EFFECTIVE DATE: November 20, 1997.

FOR FURTHER INFORMATION CONTACT: Roy
Unger, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these levels, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port or call
(202) 927-5850. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854); Uruguay Round Agreements
Act.

Upon a request from the Government
of Costa Rica, the U.S. Government has
agreed to increase the current
guaranteed access levels for Categories
347/348 and 447.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 62 FR 66263,
published on December 17, 1996). Also
see 61 FR 69081, published on
December 31, 1996.

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all
of the provisions of the Uruguay Round
Agreements Act and the Uruguay Round
Agreement on Textiles and Clothing, but
are designed to assist only in the
implementation of certain of their
provisions.

D. Michael Hutchinson,
Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

November 14, 1997.

Commissioner of Customs,

Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on December 24, 1996, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool and
man-made fiber textile products, produced or
manufactured in Costa Rica and exported
during the twelve-month period which began
onJanuary 1, 1997 and extends through
December 31, 1997.

Effective on November 20, 1997, you are
directed to increase the guaranteed access
levels for the following categories:

Guaranteed Access

Category Level

347/348 ......cccvn
A4T i

2,800,000 dozen.
18,000 dozen.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 97-30474 Filed 11-19-97; 8:45 am]
BILLING CODE 3510-DR-F

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0066]

Proposed Collection; Comment
Request Entitled Professional
Employee Compensation Plan

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for public

comments regarding an extension to an
existing OMB clearance (9000-0066).

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat will be submitting to the
Office of Management and Budget
(OMB) a request to review and approve
an extension of a currently approved
information collection requirement
concerning Professional Employee
Compensation Plan. The clearance
currently expires on March 31, 1998.

DATES: Comments may be submitted on
or before January 20, 1998.

FOR FURTHER INFORMATION CONTACT: Jack
O’Neill, Federal Acquisition Policy
Division, GSA (202) 501-3856.

ADDRESSES: Comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing this burden,
should be submitted to: FAR Desk
Officer, OMB, Room 10102, NEOB,
Washington, DC 20503, and a copy to
the General Services Administration,
FAR Secretariat, 1800 F Street, NW,
Room 4037, Washington, DC 20405.
Please cite OMB Control No. 9000-0066,
Professional Employee Compensation
Plan, in all correspondence.

SUPPLEMENTARY INFORMATION:
A. Purpose

OFPP Policy Letter No. 78-2, March
29, 1978, requires that all professional
employees shall be compensated fairly
and properly. Implementation of this
requires a total compensation plan
setting forth proposed salaries and
fringe benefits for professional
employees with supporting data be
submitted to the contracting officer for
evaluation.

B. Annual Reporting Burden

Public reporting burden for this
collection of information is estimated to
average 30 minutes per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
The annual reporting burden is
estimated as follows: Respondents,
5,340; responses per respondent, 1; total
annual responses, 5,340; preparation
hours per response, .5; and total
response burden hours, 2,670..

Obtaining Copies of Proposals

Requester may obtain a copy of the
justification from the General Services
Administration, FAR Secretariat (VRS),
Room 4037, 1800 F Street, Washington,
DC 20405, telephone (202) 501-4755.
Please cite OMB Control No. 9000-0066,
Professional Compensation Plan, in all
correspondence.

Dated: November 13, 1997.
Sharon A. Kiser,

FAR Secretariat.
[FR Doc. 97-30425 Filed 11-19-97; 8:45 am)]

BILLING CODE 6820-34-P
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DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0090]

Proposed Collection; Comment
Request Entitled Rights in Data and
Copyrights

AGENCY: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for public
comments regarding an extension to an
existing OMB clearance (9000-0090).

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat will be submitting to the
Office of Management and Budget
(OMB) a request to review and approve
an extension of a currently approved
information collection requirement
concerning Rights in Data and
Copyrights. The clearance currently
expires on March 31, 1998.

DATES: Comments may be submitted on
or before January 20, 1998.

FOR FURTHER INFORMATION CONTACT: Jack
O’Neill, Federal Acquisition Policy
Division, GSA (202) 501-3856.
ADDRESSES: Comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing this burden,
should be submitted to: FAR Desk
Officer, OMB, Room 10102, NEOB,
Washington, DC 20503, and a copy to
the General Services Administration,
FAR Secretariat, 1800 F Street, NW,
Room 4037, Washington, DC 20405.
Please cite OMB Control No. 9000—0090,
Rights in Data and Copyrights, in all
correspondence.

SUPPLEMENTARY INFORMATION:
A. Purpose

Rights in Data is a regulation which
concerns the rights of the Government,
and organizations with which the
Government contracts, to information
developed under such contracts. The
delineation of such rights is necessary
in order to protect the contractor’s rights
to not disclose proprietary data and to
insure that data developed with public
funds is available to the public.

The information collection burdens
and recordkeeping requirements
included in this regulation fall into the
following four categories.

(a) A provision which is to be
included in solicitations where the
proposer would identify any proprietary
data he would use during contract
performance in order that the
contracting officer might ascertain if
such proprietary data should be
delivered.

(b) Contract provisions which, in
unusual circumstances, would be
included in a contract and require a
contractor to deliver proprietary data to
the Government for use in evaluation of
work results, or is software to be used
in a Government computer. These
situations would arise only when the
very nature of the contractor’s work is
comprised of limited rights data or
restricted computer software and if the
Government would need to see that data
in order to determine the extent of the
work.

(c) A technical data certification for
major systems, which requires the
contractor to certify that the data
delivered under the contract is
complete, accurate and compliant with
the requirements of the contract. As this
provision is for major systems only, and
few civilian agencies have such major
systems, only about 30 contracts will
involve this certification.

(d) The Additional Data Requirements
clause, which is to be included in all
contracts for experimental,
developmental, research, or
demonstration work (other than basic or
applied research to be performed solely
by a university or college where the
contract amount will be $500,000 or
less). The clause requires that the
contractor keep all data first produced
in the performance of the contract for a
period of three years from the final
acceptance of all items delivered under
the contract. Much of this data will be
in the form of the deliverables provided
to the Government under the contract
(final report, drawings, specifications,
etc.). Some data, however, will be in the
form of computations, preliminary data,
records of experiments, etc., and these
will be the data that will be required to
be kept over and above the deliverables.
The purpose of such recordkeeping
requirements is to insure that the
Government can fully evaluate the
research in order to ascertain future
activities and to insure that the research
was completed and fully reported, as
well as to give the public an opportunity
to assess the research results and secure
any additional information. All data
covered by this clause is unlimited
rights data paid for by the Government.

Paragraph (d) of the Rights in Data-
General clause outlines a procedure
whereby a contracting officer can
challenge restrictive markings on data

delivered. Under civilian agency
contracts, limited rights data or
restricted computer software is rarely, if
ever, delivered to the Government.
Therefore, there will rarely be any
challenges. Thus, there is no burden on
the public.

B. Annual Reporting Burden

The annual reporting burden is
estimated as follows: Respondents,
1,100; responses per respondent, 1; total
annual responses, 1,100; preparation
hours per response, 2.7; and total
response burden hours, 2,970.

C. Annual Recordkeeping Burden

The annual recordkeeping burden is
estimated as follows: Recordkeepers,
9,000; hours per recordkeeper, 3; and
total recordkeeping burden hours,
27,000.

Obtaining Copies of Proposals

Requester may obtain a copy of the
justification from the General Services
Administration, FAR Secretariat (VRS),
Room 4037, 1800 F Street, Washington,
DC 20405, telephone (202) 501-4755.
Please cite OMB Control No. 9000-0090,
Rights in Data and Copyrights, in all
correspondence.

Dated: November 13, 1997.

Sharon A. Kiser,

FAR Secretariat.

[FR Doc. 97-30426 Filed 11-19-97; 8:45 am)]
BILLING CODE 6820-34-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Meeting of the Presidential Advisory
Committee on High Performance
Computing and Communications,
Information Technology, and the Next
Generation Internet

ACTION: Notice of meeting.

SUMMARY: This notice sets forth the
schedule and summary agenda for the
next meeting of the Presidential
Advisory Committee on High
Performance Computing and
Communications, Information
Technology, and the Next Generation
Internet. The meeting will be open to
the public. Notice of this meeting is
required under the Federal Advisory
Committee Act. (Pub. L. 92-463).
DATES: December 9-10, 1997.
ADDRESSES: NSF Board Room (Room
1235), National Science Foundation,
4201 Wilson Boulevard, Arlington, VA
22230.

PROPOSED SCHEDULE AND AGENDA: The
Presidential Advisory Committee will
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meet in open session from
approximately 8:30 a.m. to noon and
1:00 p.m. to 5:30 p.m. on December 9,
1997, and from 1:00 p.m. to 3:30 p.m.
on December 10, 1997. This meeting
will include briefings on the budgets of
the five CIC R&D Program Component
Areas (High End Computing and
Computation; Large Scale Networking;
High Confidence Systems; Human
Centered Systems; and Education,
Training, and Human Resources) and
briefings by Federal officials on R&D
topics of interest to the Committee.
Time will also be allocated during the
meeting for public comments by
individuals and organizations.

FOR FURTHER INFORMATION CONTACT:
The National Coordination Office for
Computing, Information, and
Communications provides information
about this Committee on its web site at:
http://www,hpcc.gov; it can also be
reached at (703) 306—-4722. Public
seating for this meeting is limited, and
is available on a first-come, first-served
basis.

Dated: November 12, 1997.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 97-30415 Filed 11-19-97; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Privacy Act of 1974; System of
Records

AGENCY: Office of the Secretary, DoD
ACTION: Notice to Add a System of
Records.

SUMMARY: The Office of the Secretary
proposes to add a system of records
notice to its existing inventory of record
systems subject to the Privacy Act of
1974, (5 U.S.C. 552a), as amended.
DATES: This proposed action will be
effective without further notice on
December 22, 1997 unless comments are
received which result in a contrary
determination.

ADDRESSES: Send comments to OSD
Privacy Act Coordinator, Records
Section, Directives and Records
Division, Washington Headquarter
Services, Correspondence and
Directives, 1155 Defense Pentagon,
Washington, DC 20301-1155.

FOR FURTHER INFORMATION CONTACT: Mr.
David Bosworth at (703) 695-0970 or
DSN 225-0970.

SUPPLEMENTARY INFORMATION: The Office
of the Secretary systems of records
notices subject to the Privacy Act of

1974, (5 U.S.C. 552a), as amended, have
been published in the Federal Register
and are available from the address
above.

The proposed system report, as
required by 5 U.S.C. 552a(r) of the
Privacy Act of 1974, as amended, was
submitted on November 5, 1997, to the
House Committee on Government
Reform and Oversight, the Senate
Committee on Governmental Affairs,
and the Office of Management and
Budget (OMB) pursuant to paragraph 4c
of Appendix | to OMB Circular No. A—
130, ‘Federal Agency Responsibilities
for Maintaining Records About
Individuals,” dated February 8, 1996
(February 20, 1996, 61 FR 6427).

Dated: November 14, 1997.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

DC3I 01

SYSTEM NAME:
Joint Reserve Intelligence Planning
Support System (JRIPSS).

SYSTEM LOCATION:

Mystech, Inc., 5205 Leesburg Pike,
Suite 1200, Falls Church, VA 22041-
8141.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Members of the Reserve Components
having a military intelligence designator
and/or who are proficient in speaking a
foreign language.

CATEGORIES OF RECORDS IN THE SYSTEM:

Service member’s name, Social
Security Number, pay grade, reserve
component, primary military
occupational specialty (MOS), duty
MOS, third MOS, fourth MOS, security
clearance, language identifier,
proficiency level for language, tour
experience, academic degree (civilian
education), home address, civilian
occupation, professional license, home
telephone number, home email address,
home fax number, business telephone
number, business e-mail address,
business fax number.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

10 U.S.C. 138(b)(3)(A); Deputy
Secretary of Defense memo, Subject:
Peacetime Use of Reserve Component
Intelligence Elements, January 5, 1995;
Secretary of Defense memo, Subject:
Integration of the Reserve and Active
Components, September 4, 1997; and
E.O. 9397 (SSN).

PURPOSES(S):

To provide the Joint Staff, Combatant
Commands, DoD intelligence

organizations, and the Reserve
Components a means to more
adequately assess the intelligence and
language capabilities of Reserve
Component personnel and to identify
individuals possessing the requisite
skills to fulfill operational requirements
or missions. To provide individual
reservists a means to interact via
computer with the database for
purposes of correcting and/or updating
the recorded data entries.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The 'Blanket Routine Uses’ set forth at
the beginning of the Office of the
Secretary of Defense (OSD) compilation
of systems of records notices apply to
this system.

STORAGE:
Electronic storage.

RETRIEVABILITY:

Records can be retrieved by the
individual’s Social Security Number,
but only the system manager can
retrieve using this personal identifier.

SAFEGUARDS:

Records are maintained in a
controlled area accessible only to
authorized personnel. Entry to these
areas is restricted to those personnel
with a valid requirement and
authorization to enter. Physical entry is
restricted by locks and controlled access
devices. Access to data base information
is restricted to those who require the
records in the performance of their
official duties, and to the individuals
who are the subject of the record.

RETENTION AND DISPOSAL:
Disposition pending.

SYSTEM MANAGER AND ADDRESS:

Office of the Assistant Secretary of
Defense (C3l) Intelligence Infrastructure,
6000 Defense Pentagon, Room 2C252,
Washington, DC 20301-6000.

NOTIFICATION PROCEDURES:!

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to Office of the
Assistant Secretary of Defense (C3l)
Intelligence Infrastructure, 6000 Defense
Pentagon, Room 2C252, Washington, DC
20301-6000.
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Requesting individual must submit
full name, Social Security Number, date
of birth, current address, and telephone
number.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to Office of the Assistant
Secretary of Defense (C3I) Intelligence
Infrastructure, 6000 Defense Pentagon,
Room 2C252, Washington, DC 20301—
6000.

Requesting individual must submit
full name, Social Security Number, date
of birth, current address, and telephone
number.

Individual reservists may access
information pertaining to themselves
using an alphanumeric password which
is issued to the reservist when he/she
registers on-line with JRIPPS for
purposes of correcting and/or updating
recorded data entries.

CONTESTING RECORDS AND PROCEDURES:!
The OSD rules for accessing records,
for contesting contents and appealing
initial agency determinations are
published in OSD Administrative
Instruction 81; 32 CFR part 311; or may
be obtained from the system manager.

RECORD SOURCE CATEGORIES:

Reserve Component Common
Personnel Data System (RCCPDS) and
updated information provided by
Reservist.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

[FR Doc. 97-30416 Filed 11-19-97; 8:45 am]
BILLING CODE 5000-04-F

DEPARTMENT OF DEFENSE
Department of The Army

Army Science Board; Notice of Closed
Meeting

In accordance with Section 10(a)(2) of
the Federal Advisory Committee Act
(P.L. 92-463), announcement is made of
the following Committee Meeting:

Name of Committee: Army Science Board
(ASB).

Date of Meeting: 18 November 1997.

Time of Meeting: 0830-1130.

Place: Huntsville, AL.

Agenda: The Army Science Board’s (ASB)
Issue Group Study on “Technical Maturity of
the Aerostat Demonstration Program’” will
meet for briefings and discussions on
advanced JLENS sensor concepts. This
meeting will be closed to the public in
accordance with Section 552b(c) of Title 5,
U.S.C., specifically paragraph (1) thereof, and
Title 5, U.S.C., Appendix 2, subsection 10(d).

The classified and unclassified matters to be
discussed are so inextricably intertwined so
as to preclude opening any portion of this
meeting. For further information, please
contact our office at (703) 695-0781.

Wayne Joyner.

Program Support Specialist, Army Science
Board.

[FR Doc. 97-30451 Filed 11-19-97; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF DEFENSE
Department of the Army

Army Science Board; Notice of Open
Meeting

In accordance with Section 10(a)(2) of
the Federal Advisory Committee Act
(P.L. 92-463), announcement is made of
the following Committee Meeting:

Name of Committee: Army Science Board
(ASB).

Date of Meeting: 21 November 1997.

Time of Meeting: 1200-1600.

Place: Building 1109B, Fort Knox,
Kentucky.

Agenda: The Army Science Board (ASB)
Issue Group Study on “Army After Next”
will meet for briefings and discussions of
survivability, mobility and lethality issues
relevant to the study subject. These meetings
will be open to the public. Any interested
person may attend, appear before, or file
statements with the committee at the time
and in the manner permitted by the
committee. For further information, please
call our office at (703) 695-0781.

Wayne Joyner,

Program Support Specialist, Army Science
Board.

[FR Doc. 97-30468 Filed 11-19-97; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF DEFENSE
Department of the Army

Army Science Board; Notice of Open
Meeting

In accordance with Section 10(a)(2) of
the Federal Advisory Committee Act
(P.L. 92-463), announcement is made of
the following Committee Meeting:

Name of Committee: Army Science Board
(ASB).

Date of Meeting: 18 & 19 November 1997.

Time of Meeting: 0830-1630, 18 Nov 97;
0830-1430, 19 Nov 97.

Place: Patuxent River Naval Air Station,
Maryland

Agenda: The Army Science Board (ASB)
Issue Group Study on “Army Avionics
Modernization Methodologies™ will meet for
briefings and discussions. The meetings will
be open to the public. Any interested person
may attend, appear before, or file statements
with the committee at the time and in the
manner permitted by the committee. For

further information, please call our office at
(703) 695-0781.

Wayne Joyner,

Program Support Specialist, Army Science
Board.

[FR Doc. 97-30469 Filed 11-19-97; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF DEFENSE
Department of the Army

Availability of A Novel Multi-Layer
Composite Material Manufacturing
Process (Co-Injection Resin Transfer
Molding) for Exclusive, Partially
Exclusive or Non-exclusive Licenses

AGENCY: U.S. Army Research
Laboratory.
ACTION: Notice of availability.

SUMMARY: The Department of the Army
announces the general availability of
exclusive, partially exclusive or non-
exclusive licenses relative to a novel
multi-layer composite material
manufacturing process (co-injection
resin transfer molding) as described in
the U.S. Army Research Laboratory
patent docket# ARL 97-17 and a
subsequent patent application to the
U.S. Patent and Trademark Office. A
licensing meeting is scheduled for
Thursday, 29 January 1998, at Aberdeen
Proving Ground, MD. Visit http://
www.fedlabs.org/ma/pl for technical
and registration information. A non-
disclosure agreement MUST be signed
prior to attending the licensing meeting.
Licenses shall comply with 35 U.S.C.
209 and 37 CFR 404.

FOR FURTHER INFORMATION CONTACT:
Michael D. Rausa, U.S. Army Research
Laboratory, Office of Research and
Technology Applications, ATTN:
AMSRL-CS-TT/Bldg. 434, Aberdeen
Proving Ground, Maryland 21005-5425,
Telephone (410) 278-5028.
SUPPLEMENTARY INFORMATION: None.
Gregory D. Showalter,

Army Federal Register Liaison Officer.

[FR Doc. 97-30488 Filed 11-19-97; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF DEFENSE
Defense Contract Audit Agency

Privacy Act of 1974; Systems of
Records

AGENCY: Defense Contract Audit Agency
ACTION: Notice to Amend Record
Systems

SUMMARY: The Defense Contract Audit
Agency is amending and deleting
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systems of records notices in its
inventory of record systems subject to
the Privacy Act of 1974 (5 U.S.C. 552a),
as amended.

DATES: The amendments will be
effective on December 22, 1997 unless
comments are received that would
result in a contrary determination. The
deletions will be effective on November
20, 1997.

ADDRESSES: Send comments to Defense
Contract Audit Agency, Information and
Privacy Advisor, CMR, 8725 John J.
Kingman Road, Suite 2135, Fort Belvoir,
VA 22060-6219.

FOR FURTHER INFORMATION CONTACT: Mr.
Dave Henshall at (703) 767-1005.
SUPPLEMENTARY INFORMATION: The
Defense Contract Audit Agency notices
for systems of records subject to the
Privacy Act of 1974 (5 U.S.C. 552a), as
amended, have been published in the
Federal Register and are available from
the address above.

The proposed amendments are not
within the purview of subsection (r) of
the Privacy Act (5 U.S.C. 552a), as
amended, which would require the
submission of a new or altered system
report for each system. The specific
changes to the record systems being
amended are set forth below followed
by the notices, as amended, published
in their entirety.

Dated: November 14, 1997.

L. M. BYNUM,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

DELETIONS
RDCAA 152.22

SYSTEM NAME:

Classified Information Nondisclosure
Agreement (NdA) (February 22, 1993, 58
FR 10845).

Reason: The records in this system are
covered under the government-wide
system of records notice OPM/GOVT-1,
entitled General Personnel Records.

RDCAA 211.11

SYSTEM NAME:

Drug-Free Federal Workplace Records
(February 22, 1993, 58 FR 10846).

Reason: The records in this system are
covered under the government-wide
system of records notice OPM/GOVT-5,
entitled Recruiting, Examining, and
Placement Records.

AMENDMENTS
RDCAA 152.1
SYSTEM NAME!

Security Information System (SIS)
(February 22, 1993, 58 FR 10840).

* * * * *

PURPOSE(S):
Delete ‘To submit data on a regular
basis to the DoD Defense Central Index

of Investigations (DCII),’.
* * * * *

RDCAA 152.1

SYSTEM NAME:
Security Information System (SIS).

SYSTEM LOCATION:

Primary location: Security Office,
Headquarters, Defense Contract Audit
Agency, 8725 John J. Kingman Road,
Suite 2135, Fort Belvoir, VA 22060—
6219.

Decentralized locations: Defense
Contract Audit Agency (DCAA)
Regional Security Offices. Official
mailing addresses are published as an
appendix to DCAA’s compilation of
systems of records notices.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All DCAA employees.

CATEGORIES OF RECORDS IN THE SYSTEM:

Records contain name, Social Security
Number, date and place of birth,
citizenship, position sensitivity,
accession date, type and number of
DCAA identification, position number,
organizational assignment, security
adjudication, clearance, eligibility, and
investigation data.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations; E.O. 10450, Security
Requirements for Government
Employees, as amended; E.O. 12958,
Classified National Security
Information; and E.O. 9397 (SSN).

PURPOSE(S):

To provide the DCAA Security Office
with a ready reference of security
information on DCAA personnel.

To submit data on a regular basis to
the DoD Defense Central Index of
Investigations (DCII).

To provide the DCAA Drug Program
Coordinator with a listing of individuals
who hold security clearances for the
purpose of creating the drug testing
pool, from which individuals are
randomly chosen for drug testing.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Routine Uses’ that
appear at the beginning of DCAA’s
compilation of systems of records
notices apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE!

Records are maintained in automated
data systems.

RETRIEVABILITY:

Records are retrieved by Social
Security Number or name of employee.

SAFEGUARDS:!

Automated records are protected by
restricted access procedures. Records
are accessible only to authorized
personnel who are properly cleared and
trained and who require access in
connection with their official duties.

RETENTION AND DISPOSAL:

Records are retained in the active file
until an employee separates from the
agency. At that time, records are moved
to the inactive file, retained for two
years, and then deleted from the system.
Hard copy listings and tapes produced
by this system are destroyed by burning.

SYSTEM MANAGER(S) AND ADDRESS:

Security Officer, Headquarters,
Defense Contract Audit Agency, 8725
John J. Kingman Road, Suite 2135, Fort
Belvoir, VA 22060-6219.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the Security
Office, Headquarters, Defense Contract
Audit Agency, 8725 John J. Kingman
Road, Suite 2135, Fort Belvoir, VA
22060-6219 or the Regional Security
Offices whose official mailing addresses
are published as an appendix to DCAA’s
compilation of systems of records
notices.

Individuals must furnish name; Social
Security Number; approximate date of
their association with DCAA; and
geographic area in which consideration
was requested for record to be located
and identified.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the Security Office,
Headquarters, Defense Contract Audit
Agency, 8725 John J. Kingman Road,
Suite 2135, Fort Belvoir, VA 22060—
6219 or the Regional Security Offices
whose official mailing addresses are
published as an appendix to DCAA’s
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compilation of systems of records
notices.

Individuals must furnish name; Social
Security Number; approximate date of
their association with DCAA; and
geographic area in which consideration
was requested for record to be located
and identified.

CONTESTING RECORD PROCEDURES:

DCAA’s rules for accessing records,
for contesting contents and appealing
initial agency determinations are
published in DCAA Regulation 5410.10;
32 CFR part 317; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:

Information, other than data obtained
directly from individual employees, is
obtained by DCAA Headquarters and
Regional Office Personnel and Security
Divisions, and Federal Agencies.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

RDCAA 152.2

SYSTEM NAME:

Personnel Security Data Files (January
19, 1994, 59 FR 2829).

CHANGES:
* * * * *

SYSTEM LOCATION:

In the second paragraph delete ‘of
Personnel’ and insert ‘Human Resources
Management Division’.

CATEGORIES OF RECORDS IN THE SYSTEM:

In the first paragraph, insert ‘(152.2)’
between ‘One’ and ‘contains’. Delete
‘security investigative questionnaires’
between ‘applications’ and ‘requests’
and delete ‘investigation or’ between
‘for’ and ‘security’.

In the second paragraph, insert
‘(152.3)’ between ‘Two’ and ‘contains’
and insert ‘security investigative
guestionnaires and’ between ‘contains’
and ‘verification’.

In the third paragraph, insert ‘(152.4)’
between ‘Three’ and ‘contains’. Delete
‘Federal Personnel Manual’ between ‘in
the’ and ‘and in’ and insert ‘Code of
Federal Regulations’. Delete ‘DCAA
Central Clearance Group to the Director,
DCAA, and determination by the
Director, DCAA’ and insert ‘WHS/CAF
adjudication authority with related
documents, former DCAA adjudicative
authority documents, and
determinations by the Director, DCAA’.

* * * * *

RETENTION AND DISPOSAL:

Add paragraph ‘Section three is
maintained after separation only if it

contains a DCAA unfavorable personnel
security determination, or a DCAA
favorable personnel security
determination, where the investigation
or information upon which the
determination was made included
significant derogatory information of the
type set forth in Section 2—200 and
Appendix I, DCAAM 5210.1. This
information shall be maintained for five
years from the date of determination.’

* * * * *

RECORD SOURCE CATEGORIES:

Delete ‘of Personnel’ and insert
‘Human Resources Management
Division’.

* * * * *

RDCAA 152.2

SYSTEM NAME!:
Personnel Security Data Files.

SYSTEM LOCATION:

Primary location: Headquarters,
Defense Contract Audit Agency, 8725
John J. Kingman Road, Suite 2135, Fort
Belvoir, VA 22060-6219.

Decentralized locations: Human
Resources Management Division,
Defense Contract Audit Agency; Human
Resources Management Offices and
Regional Security Officers at DCAA
Regional Offices. Official mailing
addresses are published as an appendix
to DCAA’s compilation of systems of
records notices.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All applicants for employment with
Defense Contract Audit Agency (DCAA);
all DCAA employees; all persons hired
on a contractual basis by, or serving in
an advisory capacity to DCAA.

CATEGORIES OF RECORDS IN THE SYSTEM:

Section One (152.2) contains copies of
individual’s employment applications,
requests for, and approval or
disapproval of, emergency appointment
authority; requests for security
clearance; interim and final security
clearance certificates.

Section Two (152.3) contains security
investigative questionnaires and
verification of investigations conducted
to determine suitability, eligibility or
qualifications for Federal civilian
employment, eligibility for assignment
to sensitive duties, and access to
classified information.

Section Three (152.4) contains
summaries of reports of investigation,
internal Agency memorandums and
correspondence furnishing analysis of
results of investigations in so far as their
relationship to the criteria set forth in
the E.O. 10450, in the Code of Federal

Regulations and in Department of
Defense and DCAA Directives and
Regulations; comments and
recommendations of the WHS/CAF
adjudication authority with related
documents, former DCAA adjudicative
authority documents, and
determinations by the Director, DCAA.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations; E.O. 10450, 10865, and
E.O. 12958, Classified National Security
Information; and DoD Directive 5105.36
(32 CFR part 387).

PURPOSE(S):

To provide a basis for requesting
appropriate investigations; to permit
determinations on employment or
retention; to authorize and record access
to classified information.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Routine Uses’ that
appear at the beginning of DCAA’s
compilation of systems of records
notices apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE!

All sections are on paper records
stored in file folders.

RETRIEVABILITY:

Folders are filed by file series then by
organizational element (DCAA
Headquarters or DCAA field activities)
and then alphabetically by last name of
individual concerned.

SAFEGUARDS:

Records are stored in locked filing
cabinets after normal business hours.
Records are accessible only to
authorized personnel who are properly
cleared and trained and who require
access in connection with their official
duties.

RETENTION AND DISPOSAL:

Records contained in Sections One
and Two pertaining to Federal
employees and persons furnishing
services to DCAA on a contract basis are
destroyed upon separation of
employees, and upon termination of the
contracts for contractor personnel.
Records pertaining to applicants are
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destroyed if an appointment to DCAA is
not made.

Records contained in Section Three
are maintained after separation only if it
contains a DCAA unfavorable personnel
security determination, or a DCAA
favorable personnel security
determination, where the investigation
or information upon which the
determination was made included
significant derogatory information of the
type set forth in Section 2—200 and
Appendix I, DCAAM 5210.1. This
information shall be maintained for five
years from the date of determination.

SYSTEM MANAGER(S) AND ADDRESS:

Security Officer, Headquarters,
Defense Contract Audit Agency, 8725
John J. Kingman Road, Suite 2135, Fort
Belvoir, VA 22060-6219.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this record system
should address written inquiries to the
Records Administrator, Defense
Contract Audit Agency, 8725 John J.
Kingman Road, Suite 2135, Fort Belvoir,
VA 22060-6219.

RECORD ACCESS PROCEDURES:

Individuals seeking access to records
about themselves contained in this
system should address written inquiries
to the Records Administrator, Defense
Contract Audit Agency, 8725 John J.
Kingman Road, Suite 2135, Fort Belvoir,
VA 22060-6219.

Written requests for information
should contain the full name of the
individual, current address and
telephone number and current business
address.

Acceptable identification, that is,
driver’s license or employing offices’
identification card. Visits are limited to
those offices (Headquarters and
Regional offices) listed in the official
mailing addresses published as an
appendix to DCAA’s compilation of
record system notices.

CONTESTING RECORD PROCEDURES:

DCAA’s rules for accessing records,
for contesting contents and appealing
initial agency determinations are
published in DCAA Regulation 5410.10;
32 CFR part 317; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:

Security Officer and the Director of
Human Resources Management Division
at Headquarters, DCAA,; Chiefs of
Human Resources Management
Divisions, Regional Security Officers,
Chiefs of Field Audit Offices at the

DCAA Regional Offices and the
individual concerned.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

RDCAA 152.5

SYSTEM NAME:

Notification of Security
Determinations (February 22, 1993, 58
FR 10842).

CHANGES:
* * * * *

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
Delete ‘10 U.S.C. 133 and 50 U.S.C.

781",
* * * * *
RDCAA 152.5

SYSTEM NAME:

Notification of Security
Determinations.

SYSTEM LOCATION:

Primary System: Regional Security
Offices, Defense Contract Audit Agency
Regional Office and Security Control
Offices, Defense Contract Audit
Institute, 4075 Park Avenue, Memphis,
TN 38111-7492. Official mailing
addresses are published as an appendix
to DCAA’s compilation of systems of
records notices.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Defense Contract Audit Agency
(DCAA) personnel and applicants for
DCAA employment on whom specific
security or suitability action must be
taken.

CATEGORIES OF RECORDS IN THE SYSTEM:

Records may contain a summary of
pertinent security or suitability
information; the results of security
determinations approved by the
Director, DCAA,; and directed or
recommended actions to be taken at
DCAA Regional Office, Field Audit
Office or Defense Contract Audit
Institute (DCAI) level.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations; E.O. 10450, 10865, and
E.O. 12958, Classified National Security
Information.

PURPOSE(S):

To permit required actions of a
suitability or security nature to be taken
by appropriate DCAA officials.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.

552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Rou